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Introduction
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> Section A The Concept of Legal and Equitable (Beneficial) Ownerships
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» Section B The Concept of Sham Trust
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> 15t Question: Whether the grantor can retain the powers of investment and
management
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> 20d Question: Whether the grantor can retain the power to remove trustee
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Section A The Concept of Legal and
Equitable (Beneficial) Ownerships
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The Concept of Legal and Equitable
(Beneficial) Ownerships

ARG A vs BT (R F) #F A s

» A trust is a three-party relationship in which the trustor or settlor "settles” a
property upon the trustee for the benefit of beneficiary.
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The Concept of Legal and Equitable
(Beneficial) Ownerships

ARG A Vs T (R F) #eF L s

» Family Trust is formed when a the settlor transfers assets to the trustee to hold the same upon
trust for the beneficiary (family members) according to the terms of the Trust Deed. In
discretionary trusts, the Settlor may leave a letter of wishes for the trustee to guide them as to
the settlor's wishes in the exercise of their discretion. Letters of wishes are not legally binding
documents. Trust Assets may include cash, real estate property and other investments property
for the purpose of wealth management, investment, succession planning etc.
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The Concept of Legal and Equitable
(Beneficial) Ownerships

# T A vs T (3 ) e A A
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(Appointor) (Trustee)
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(Trust) (Trust Assets)
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Section B Sham Trust
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The Concept of Sham Trust
B3 s BRGEARE

» Definition of “Sham Trust”
PSR
» See English case 2 & & % i
Snook v London and West Riding Investment Ltd: CA 1967

» “acts done or documents executed by the parties to the “sham” which are
intended by them to give to third parties or to the court the appearance of creating
between the parties legal rights and obligations different from the actual legal
rights and obligations (if any) which the parties intend to create”
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The Concept of Sham Trust
mBRE ~ REGFOMAE

» Another famous trust case from the Jersey Royal Court
V- BEE Lk el kA BT b 8RR

Abdel Rahman v Chase Bank (CI) Trust Company Limited and others

» Hong Kong case
LR

Kan Lai Kwan v Poon Lok To Otto and HSBC International Trustee
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1st Question: Whether the grantor can retain
the powers of investment and management

FA- ‘PAAET AR ERTHMANRT frp Bingg 4
» Depends on the terms of Trust Deed or Deed of Settlement

b 1, 7> - V% 2
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» Regulations stipulated in the Trustee Ordinance, Cap 29 and the Trust Law
(Amendment) Ordinance 2013

Z2LiE ] (4 k2 6] $29%) 2 20134 13 Z_i% &) 2 2

» An example from offshore jurisdictions - British Virgin Islands VISTA Trust
WH D2 %S - F Bt § VISTA 532

ANTHONY S1U & Co.
SOLICITORS & NOTARIES

B ® e T

tion with =
nhssociaton it (58] & . 1F & ¥ B
=] JIA YUAN LAW OFFICE



2nd Question: Whether the grantor can
retain the power to remove trustee

PP CPAAIRT AN BT RS

» Depends on the terms of Trust Deed or Deed of Settlement

AT 230 3 4 0 A

» Regulations stipulated in the Trustee Ordinance, Cap 29 and the Trust Law
(Amendment) Ordinance 2013

B2t (B2 6 $29%) 2 2013 13 F_if 6 2R 2

» US Tax Example - US Inland Revenue Ruling 79-353
F R+ - F BRI A $4- 79-353
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Thank you!
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Unit 1102-3, 11th Floor, Nine Queen's Road Central, HK
AP RE OSSP 95.1141102-03%
T 35 ¢ (852) 25206878 @ E : (852) 2520 6877




ANTHONY S1U & Co.
SOLICITORS & NOTARIES

\ 4
B F R 1T

in Association with E‘g B {* l’j ¥ 5

REARGBEFBE | :
‘73— JIA YUAN LAW OFFICE

Disclaimer: This seminar is intended to provide a general overview on relevant
laws and regulations. Nothing contained herein shall be construed as a formal
legal opinion. The author reserves copyright for the materials contained herein.
Prior authorization to reproduce such material must be obtained from the author.
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