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Overseas Lawyers Qualification Examination 
 

Head VI: Hong Kong Constitutional Law 

 

Standards, Syllabus and Reading List 

 

STANDARDS 

 

 

Candidates will be expected: 

 

1.  To demonstrate that they have achieved a general understanding of constitutionalism; 

 

2.  To demonstrate that they have achieved a general understanding of the status of the Hong 

Kong Special Administrative Region in the constitutional framework of the People's 

Republic of China; 

 

3.  To be familiar with the interpretation and amendment processes of the Hong Kong Basic 

Law. 

 

4.  To be familiar with the human rights framework of Hong Kong constitutional law. 

 

5.  To be familiar with the political structure (including the legislative process) of the Hong 

Kong Special Administrative Region. 

 

6.  To demonstrate that they have achieved a general understanding of the principles of 

constitutional judicial review of legislation and administrative action in Hong Kong. 

 

Candidates will be expected to have achieved the standard of a newly qualified solicitor who 

has completed the PCLL and a two-year trainee solicitor contract in Hong Kong, and to be 

able to provide general legal advice on constitutional issues that may arise in client matters.  

 
EXAM FORMAT 

 

 

Three Hours and Thirty Minutes Open Book Examination Paper consisting of FIVE 

Questions.  

 

Candidates should answer FOUR Questions (25% each) out of FIVE Questions. 
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SYLLABUS 

 

1.  Status of HKSAR in the Constitutional Framework of the People's Republic of 

China 

 

 Constitutional structure of the People's Republic of China;  

 Unitary state;  

 Sino-British Joint Declaration;  

 One country, two systems;  

 High degree of autonomy;  

 Rule of law;  

 Roles of the National People's Congress and its Standing Committee;  

 Applicability of Chinese national laws in the HKSAR. 

 

2. Political Structure 

 

 Separation of Powers;  

 Executive authorities of the HKSAR;  

 Legislative Council;  

 Legislative process;  

 Executive accountability;  

 Selection of the Chief Executive and Legislative Councillors;  

 Judiciary;  

 Independent judicial power, including power of final adjudication. 

 

3.  Human Rights 

 

 Rights and freedoms under the Basic Law;  

 Hong Kong Bill of Rights Ordinance (Cap. 383);  

 International Covenant on Civil and Political Rights;  

 International Covenant on Economic, Social and Cultural Rights;  

 Anti-discrimination legislation in Hong Kong; 

 Restrictions on rights and freedoms;  

 Proportionality;  

 Margin of appreciation. 
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4.  Constitutional Judicial Review 

 

 Judicial review of constitutionality of primary and subsidiary legislation;  

 Constitutional remedies;  

 Declaration of invalidity;  

 Remedial interpretation;  

 Suspension of declaration;  

 Damages. 

 

5. Interpretation and Amendment of the Basic Law  

 

 The importance of interpretation and the mode of interpretation;  

 Interpretation under Article 158;  

 Interpretation powers of the NPCSC and the HKSAR courts;  

 Judicial referral;   

 Principles of, and approaches to, interpretation adopted by the HKSAR courts;  

 Amendment under Article 159. 

 

 

READING MATERIALS 

 

 Kemal Bokhary, Michael Ramsden & Stuart Hargreaves, Hong Kong Basic Law 

Handbook (Sweet & Maxwell, 2015); 

 

 Johannes Chan & C.L. Lim, Law of the Hong Kong Constitution (Sweet & Maxwell 

Asia, 2
nd

 edition, 2015); 

 

 Yash Ghai, Hong Kong's New Constitutional Order: The Resumption of Chinese 

Sovereignty and the Basic Law (HKU Press, 2
nd

 edition, 1999); 

 

 Danny Gittings , Introduction to the Hong Kong Basic Law (HKU Press, 2
nd

 edition, 

2016); 

 

 P.Y. Lo, The Hong Kong Basic Law (LexisNexis, 2011); 

 

 P.Y. Lo, The Judicial Construction of Hong Kong's Basic Law (HKU Press, 2014); 

 

 Stephen Thomson, Administrative Law in Hong Kong (Cambridge University Press, 

2018); 

 

 Wang Shuwen, Introduction to the Basic Law of the Hong Kong Special Administrative 

Region (Law Press, 2nd English edition, 2009); 

 

 Constitution of the People's Republic of China (Adopted at the Fifth Session of the 

Fifth National People's Congress on 4 December 1982); 
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 Joint Declaration of the Government of the United Kingdom of Great Britain and 

Northern Ireland and the Government of the People's Republic of China on the 

Question of Hong Kong 1984; 

 

 Basic Law of the Hong Kong Special Administrative Region of the People's Republic 

of China (Adopted by the Seventh National People's Congress at its Third Session on 4 

April 1990); 

 

 National Laws of the People's Republic of China listed in Annex III of the Basic Law; 

 

 Interpretations of the Basic Law issued by the Standing Committee of the National 

People's Congress; 

 

 Decisions on issues involving the Basic Law issued by the National People's Congress 

and its Standing Committee; 

 

 Hong Kong Bill of Rights Ordinance (Cap. 383); 

 

 International Covenant on Civil and Political Rights 1966; 

 

 International Covenant on Economic, Social and Cultural Rights 1966; 

 

 Sex Discrimination Ordinance (Cap. 480); 

 

 Disability Discrimination Ordinance (Cap. 487); 

 

 Family Status Discrimination Ordinance (Cap. 527); 

 

 Race Discrimination Ordinance (Cap. 602). 

 
 

. 4996247 
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OLQE Examiners’ Comments 2017 
Head VI: Hong Kong Constitutional Law 

 
Question 1: 
 

In the first part of the question (which was worth 10 marks), most candidates 
successfully identified that it is not possible to appeal a case from the Court of Final 
Appeal to the NPCSC. The majority of candidates who identified this did so by 
reference to the Basic Law. However, several candidates failed to refer to the Sino-
British Joint Declaration in their answers as required by the question. A relatively 
small number of candidates appeared either to regard this part of the question as more 
difficult than it in fact was, or were unclear on the basic relationship between the 
Court of Final Appeal and the NPCSC, in asserting that it was not clear whether Brian 
could appeal the case to the NPCSC. Fortunately, the majority of candidates did not 
misunderstand that relationship. 
 
A range of answers was offered to the second part of the question (which was worth 
15 marks). Many of these answers showed good understanding of the issues and 
candidates were appropriately rewarded where the law was correctly understood and 
feasible arguments/counter-arguments offered in either direction. Article 158 of the 
Basic Law was clearly relevant. Some candidates regarded the resolution of Brian's 
rights of freedom of speech, assembly and demonstration – in the context in which 
they arose – as raising issues concerning the relationship between the Central 
Authorities and the HKSAR, therefore requiring an interpretation from the NPCSC. 
Other candidates regarded the determination of those rights as within the autonomy of 
the HKSAR and therefore not requiring an interpretation from the NPCSC. Whilst the 
latter was probably the more intuitive argument, candidates who used the former 
argument were also appropriately rewarded where their answer was cogent and 
feasible. 
 
Question 2: 
 
This question was divided into two parts. The first part of the question (which was 
worth 10 marks) required candidates to discuss the correct forum for raising a defence 
to the facts stated in the question, and demonstrate an awareness that human rights 
and other constitutional points can be raised in any court or tribunal in Hong Kong in 
any proceedings in which they arise. 
 
The second part of the question (which was worth 15 marks) required candidates to 
demonstrate a basic understanding of, among other matters, the fact that the Bill of 
Rights and International Covenant on Civil and Political Rights generally take 
precedence over legislation and the manner in which administrative powers are 
exercised. 
 
The standard of the candidates answering this question came as a pleasant 
surprise.  The great majority of them clearly understood the approach which the courts 
take on such issues.  That enabled the bulk of them to advise the client on the pros and 
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cons of the constitutional issue raised in the question.   As a result there were few 
failing marks on this question, and a good number of higher marks.  
 
Question 3 
 

This question tested candidates’ understanding of the provisions on political structure 
in Chapter IV of the Hong Kong Basic Law, with particular reference to how far these 
provide for a system of separation of powers. Candidates were expected to cite 
relevant case law and discuss how far the “non-intervention principle” was applicable 
to the facts stated in the question. These facts were modelled on actual events in 2010 
when the administration accused the Legislative Council of acting ultra vires in 
repealing an order relating to the Tseung Kwan O landfill, although candidates were 
not required to demonstrate any knowledge of these events in answering the question. 
 
Answers to Part 1 were generally satisfactory, with most candidates demonstrating a 
reasonable understanding of the relevant provisions in Chapter IV of the Hong Kong 
Basic Law, although some answers displayed a tendency to recite them without 
providing any substantive analysis. Answers to Part 2 were more mixed. There were 
some excellent answers, and most candidates were able to make at least some 
reference to the “non-intervention principle”. The majority of candidates also 
correctly cited the leading case of Leung Kwok Hung v President of the Legislative 
Council (No 1) (2014) 17 HKCFAR 689. However all too often no reference was 
made to other important cases in this area (such as Cheng Kar Shun v Li Fung Ying 
[2011] 2 HKLRD 555) and many candidates lost marks as a result. 
 
Question 4 
 
This question was divided into 3 parts. Part 1 (which carried 5 marks) tested 
candidates’ knowledge about the different approaches to interpretation of the Hong 
Kong Basic Law adopted by the National People’s Congress Standing Committee and 
the Court of Final Appeal. This part of the question was generally well answered, 
although some answers were rather too brief and made insufficient reference to 
relevant case law [e.g. Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, 
Director of Immigration v Chong Fung Yuen (2001) 4 HKCFAR 211]. 
 
Part 2 (which carried 10 marks) tested candidates’ understanding of the position of the 
Court of Final Appeal in relation to the binding effect of Standing Committee 
interpretations. Once again, it was essential to cite relevant case law such as Lau Kong 
Yung v Director of Immigration (1999) 2 HKCFAR 300 and Chong Fung Yuen. 
Answers to Part 2 were more variable. While there were some good answers, other 
answers missed the main point of this part of the question and sometimes wrote about 
issues which were barely relevant (e.g. a long description of the principles of 
proportionality). 
 
Part 3 (which also carried 10 marks) tested candidates’ understanding of the 
reviewability of Standing Committee Decisions, with particular reference to the 31st 
August 2014 Decision on universal suffrage. It was important to cite the obiter in Ng 
Ka Ling and the majority of candidates were able to do so. However, once again, 
some entirely missed the main point of this part of the question, and a small number 
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appeared confused about the distinction between Decisions and Interpretations of the 
Standing Committee. 
 
Question 5 
 
This question was also divided into three parts. Part 1 (which carried 5 marks) 
required candidates to consider whether the non-resident in the question is able to 
initiate judicial review and was generally well answered.   
 
Part 2 (which carried 10 marks) focused on the issue of margin of appreciation. 
Answers to this part were more mixed with stronger candidates referring to cases such 
as W v Registrar of Marriage (2013) 16 HKCFAR 112; W v Registrar of Marriage 
[2010] HKEC 1518 and the “core values” analysis of the Chief Justice in Fok Chun 
Wa v Hospital Authority (2012) 15 HKCFAR 409. However a significant minority of 
candidate missed the point of this part of the question altogether. 
 
Part 3 (which also carried 10 marks) required candidate to identify rights that might 
be restricted by the facts stated in the question and apply the steps outlined in Hysan 
DevelopmentCo Ltd and Others v Town Planning Board (FACV 21/2015), to 
determine whether any such restrictions would be likely to be upheld. This was 
generally well answered although, perhaps indicating poor time management, there 
were many cases where answers were too brief and did not go into sufficient detail. 
 
.3821247 
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OLQE Examiners’ Comments 2018 
Head VI: Hong Kong Constitutional Law 

 
Question 1: 
 
This question was the most popular, being attempted by all 144 candidates who sat 
the exam. It also had the highest pass rate of any question, at 89%. 
 
The question was divided into three parts and required candidates to write a briefing 
note for a group of overseas clients who are about to pay their first visit to Hong Kong 
and seek your advice on Hong Kong's status with the People's Republic of China. 
 
Answers were generally adequate and most achieved a pass mark. However there 
were very few really good answers. The main problem was that many candidates had 
a rather rough and superficial understanding of the issues involved and were unable to 
answer the three parts of the question in a targeted way.  
 
In relation to part 1 of the question on the nature of the structure of the Chinese state 
(which carried 5 marks), an alarmingly large number of candidates failed to mention 
that China is a unitary state. In relation to part 2 of the question (which carried 12 
marks), many were not well aware of the division of powers between the central 
authorities and the HKSAR under One Country Two Systems, and resorted to 
guesswork. In relation to part 3 of the question which required two specific examples 
of the exercise of powers by the central authorities to intervene in the running of the 
HKSAR (which carried 8 marks), many failed to read the question properly and cited 
only one such example (usually interpretation of the Hong Kong Basic Law). 
 
In future, candidates would be advised to better prepare for questions in this area and 
to read such questions more carefully.  
 
Question 2: 
 
This question was the second most popular, being attempted by 130 candidates. 
However it had the lowest pass rate, at 48.5%. 
 
The question was generally modelled on the Legislative Council oath-taking 
controversy and the cases of Chief Executive of HKSAR v President of the Legislative 
Council [2016] 6 HKC 144 and Chief Executive of HKSAR v President of the 
Legislative Council [2016] 6 HKC 417. 
 
In relation to part (1) of the question (which carried 15 marks), a considerable number 
of candidates gave general commentary on the power of the NPCSC to issue 
interpretations.  Some included in that commentary observations on how that power 
may or may not represent a threat to the separation of powers and the rule of law in 
general.  Relatively few candidates answered the part of the question referring to the 
issuing of such an interpretation "before judgment is given in the second set of 
judicial review proceedings", which raised the important issue of the timing of 
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NPCSC interpretations, and the potential impact of their timing on the separation of 
powers and the rule of law.  Some candidates identified parallels with the Legislative 
Council oath-taking controversy, though many candidates did not which was 
surprising given its constitutional significance. 
 
In relation to part (2) of the question (which carried 10 marks), this part generally 
appeared to be better answered, though many candidates did not fully answer the 
question resulting in loss of marks.  Some candidates gave a balanced answer, though 
did not offer sufficient detail, analysis or context which could attract the full range of 
marks on offer.  The case of Chief Executive of HKSAR v President of the Legislative 
Council [2016] 6 HKC 417 was again relevant, though few candidates recognised 
this. 
 
Question 3 
 
This question was relatively popular, being attempted by 120 candidates. It also had a 
relatively high pass rate of 73%. 
 
This was a very practical question concerning the right to trial without delay in the 
context of a criminal case.  The facts posited a client who had been in custody for 4 
years waiting trial, judicial review, appeal and ultimately retrial. Many (if not most) 
candidates took a rather academic approach.  That would perhaps be fully excusable 
with fresh law graduates, but was a negative factor in applying the standard of a day 1 
solicitor.    
 
Question 3(1): 
 
Candidates were asked whether the client's rights had been infringed. The relevant 
provisions of the ICCPR and HKBOR concerning delay were set out in the question.  
Some candidates were astute enough to mention art 87(2) of the Basic Law (not 
mentioned in the question), which contains a similar provision.  Many candidates 
discussed other rights such as the right to a fair trial (relevant, but unnecessary when a 
specific delay right exists) and the right to be provided with an interpreter (an issue 
which on the facts had already been dealt with).  Some even did so to the exclusion of 
discussion the delay right.  Perhaps they were relying on pre-prepared answers.  
Fortunately, most were aware of the distinction between derogable and non-derogable 
rights, and the need for a proportionality analysis in the case of prima facie breach of 
the former.  It was very disappointing that many candidates (perhaps the majority) 
found it necessary to consider whether client's status as a foreign domestic helper 
would somehow deprive her of the usual rights in the criminal process.   
 
Question 3(2): 
 
Here candidates were asked to advise client which remedy or remedies to seek.  It was 
disappointing that many failed to mention any remedy which could have resulted in 
release of client, whether that be bail, stay of proceedings or judicial review with a 
view to quash the decision to continue with the prosecution. Far too many candidates 
would have sought a declaration by way of judicial review and/or damages, while 
client (apparently) languished in custody. True enough, this is a paper on 
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constitutional law not criminal procedure, but the day 1 solicitor needs to know how 
constitutional points arise in all manner of cases clients may face.   
 
Question 3(3): 
 
Candidates were asked in which forum the remedy should be sought.  Most candidates 
correctly answered that constitutional rights may be ventilated in any court or tribunal 
in proceedings in which they arise, citing the relevant provision of the HK Bill of 
Rights.  However, too many of them went on to contradict themselves by suggesting 
that somehow the CFI would be the only appropriate forum in this case, ignoring the 
fact that the District judge dealing with client's case has full power to consider the 
delay point and grant an appropriate remedy.  Similar wording was used by most of 
those candidates, citing the same authority (Latker).  This suggests they were copying 
from pre-prepared answers. 
 
Many candidates did not apply knowledge that they surely must have of the court 
structure and jurisdiction. Common mistakes were (i) suggesting that an originating 
application for judicial review be made direct to the Court of Appeal or the Court of 
Final Appeal; (ii) suggesting judicial review of the Court of Appeal's decision to order 
a retrial;, and (iii) suggesting an appeal, or judicial review, of denial of bail, rather 
than making a fresh application based on change of circumstances.   
 
Question 4 
 
This question was the second least popular, being attempted by only 96 candidates. 
However it had the second highest pass rate, at 76%. 
 
In the first part of the question (which was worth 20 marks), most candidates 
successfully identified the engagement of constitutional rights under the Basic Law. 
Most candidates also identified the application of the proportionality test although in 
some cases there was a distinct lack of application of this test to the facts at issue. 
That said, the general standard was satisfactory; a handful of answers were excellent.  
 
Candidates also fared generally quite well on the second part of the question (worth 5 
marks) concerning the amenability of prosecutorial decisions to judicial review.  
While a minority of candidates missed the point of the question, or applied seemingly 
irrelevant precedent, the general response was satisfactory.  
 
There were also a number of candidates who did not attempt an answer to this 
question at all, or were only able to attempt an answer to 4(1) but not 4(2). This 
perhaps indicates poor time management generally, or a need for candidates in the 
future to prepare, to a greater extent, from that part of the syllabus concerning 
fundamental human rights and judicial review under the Basic Law. 
 
Question 5 
 
This question was the least popular, most likely because candidates were not 
expecting a question in this area, and was attempted by only 84 candidates. It also had 
the second highest pass rate at 55%. 
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The question was divided into two parts. Part 1 was worth 15 marks and required 
candidates to address two separate issues. The first was to advise on relevant 
provisions in the Hong Kong Basic Law concerning Hong Kong's future after 30 June 
2047, with particular references to any provisions relevant to the continuation of 
government land leases beyond that date (with a maximum of 10 marks being 
awarded for answers on this issue). Although Article 5 and 123 are particularly 
relevant here, answers which put forward reasoned arguments in relation to other 
provisions in the Hong Kong Basic Law were also given good marks. One problem 
which arose in a number of answers was to (mis)interpret the question as simply 
requiring candidates to copy out the text of such provisions without providing any 
analysis or explanation of their content. Since a real legal advice would not consist of 
simply copying out a list of statutory provisions, candidates who adopted this 
approach were penalized.  
 
The second issue in Part 1 concerned whether it would be possible to initiate an 
amendment to the Hong Kong Basic Law under the circumstances stated in the 
question (with a maximum of 5 marks being awarded for answers on this issue). Good 
answers required an understanding of which parties have the power to initiate such an 
amendment under Article 159(2) of the Hong Kong Basic Law, and this was lacking 
in some answers. 
 
Part 2 of the question was worth 10 marks and required candidates to identify a 
procedural defect in an amendment to the Hong Kong Basic Law and advise on 
whether this issue would be subject to the jurisdiction of the Hong Kong courts. This 
was generally well answered, with most candidates spotting the failure to consult the 
Committee for the Basic Law (as required under Article 159(3) of the Hong Kong 
Basic Law) prior to the adoption of the amendment. Wide leeway was given to 
candidates in addressing the issue of whether or not this issue would be subject to the 
jurisdiction of the Hong Kong courts. However, candidates were expected to cite 
relevant case law, which was lacking in some answers. 
 
. 4468144 
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OLQE Examiners’ Statement 2019 
Head VI: Hong Kong Constitutional Law 

 
Question 1: 
 
This question was the most popular, being attempted by 150 out of the 154 candidates 
who sat the exam. It had the second highest pass rate of any question, at 89%. 
 
The question required candidates to write a legal opinion for a foreign business client 
explaining the background to the establishment of the Hong Kong Special 
Administrative Region, its status under the Hong Kong Basic Law with reference to 
specific provisions in this document, the differences between a high degree of 
autonomy and independence, and whether there is any realistic prospect of Hong 
Kong becoming a separate country. 
 
Answers were generally adequate and most achieved a pass mark. The main problem 
was that some candidates did not directly address the points specifically raised in the 
question and instead wrote general answers, or simply repeated various provisions in 
the Hong Kong Basic Law without making any significant effort to provide the 
analysis that would be expected in a legal opinion for a client. In some cases, this led 
to candidates failing to achieve a pass mark. 
 
Question 2: 
 
This question was relatively less popular, being attempted by 121 of the 154 
candidates who sat the exam. It had a pass rate of 77%. 
 
This question was divided into two parts, with part (1) being generally less well 
answered than part (2).  Although part (2) carried 15 marks, while part (1) carried 
only 10 marks, it was surprising to see a significant number of candidates evidently 
spending more time on part (1) than on part (2), and/or giving insufficient detail or 
analysis in part (2). Candidates should pay more attention to the division of marks in a 
question as an indicator of how they might most profitably divide their labour. 
 
Part (1) required candidates to demonstrate an understanding of Basic Law provisions 
that served as evidence of an executive-led system (or otherwise), but it required more 
than a mere listing of those provisions without elaboration.  A number of candidates 
adopted this unelaborated approach which would, in itself, be insufficient to obtain a 
pass mark on this part.  Insufficient elaboration and/or analysis was the principal 
defect in answers to part (1).   
 
Part (2) was generally better answered, with most candidates who attempted this part 
grasping the key issues and reasoning to a logical conclusion, though again this would 
have benefited from improved detail and analysis. 
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Question 3 
 
This question was moderately popular, being attempted by 130 out of the 154 
candidates. It had the highest pass rate, at 95%. 
 
Candidates were required to write a research note on constitutional protection of 
freedom of expression with reference to a specific case described in the question. The 
overall performance of candidates was very good, as reflected in the 95% pass rate for 
this question. Nonetheless there were a number of serious errors in some answers. In 
particular, this year as in the previous year, there were candidates who took the view 
that constitutional rights depend on immigration status. Some referred to the 
"immigration reservation" (in the HK Bill of Rights Ordinance). These candidates 
thought that the client's right to freedom of expression depended on whether he was a 
Hong Kong permanent resident. Last year they thought that the right of a person 
charged with a criminal offence to trial without undue delay depended on whether the 
person was a permanent resident. Candidates may have been taught this by one of the 
course providers, but this is no excuse. The idea that only permanent residents are 
entitled to fundamental rights is so abhorrent that any sensible candidate should stand 
up in shock and say "that can't be right". Furthermore, candidates should be familiar 
with the whole of the Basic Law. Article 41 of the Basic Law puts the matter beyond 
doubt, stating that any person in the HKSAR enjoys the protected rights. The 
"immigration reservation" (s 11 of the HK Bill of Rights Ordinance), if candidates 
took the time to read it, by its own terms applies only to the entry, stay and departure 
from Hong Kong of persons not having the right to enter and remain.  
 
The other recurrent error, this year and last, relates to judicial review. Many 
candidates do not seem to be aware that judicial review is a specific procedure 
whereby (as you know) the Court of First Instance exercises supervisory jurisdiction 
over inferior courts, tribunals, the executive branch of government and other decision 
makers. These candidates seem to think that when any court considers a constitutional 
point it is conducting "judicial review". Some even suggested applying to the Court of 
Appeal or Court of Final Appeal for judicial review. They appear to be using "judicial 
review" in a very loose sense such as review by a judge of a constitutional point. 
However a lenient view was taken of this error as Head VI is not a procedure paper.  
 
Better candidates did demonstrate an understanding that constitutional points may be 
raised in any court proceedings in Hong Kong without the need for a separate 
application for judicial review. 
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Question 4 
 
This question was the least popular, being attempted by only 72 out of the 154 
candidates. It also had the second lowest pass rate, at 72%. 
 
The question was divided into three parts and invited candidates to consider the extent 
to which the Basic Law protects 'minorities' and/or 'vulnerable' groups. This question 
gave a great deal of license to candidates to define these terms and develop their 
answer from the body of available constitutional jurisprudence.  
 
Part 1 (which carried 10 marks) required candidates to consider the range of 
constitutional rights in the Basic Law and BORO, and specifically whether they are 
‘adequate’ in protecting the interests of minorities/the vulnerable. Candidates 
generally fared well on this part, both in drawing from provisions and explaining their 
relevance. 
 
By contrast, candidates generally did not perform as well on Part 2 (also carrying 10 
marks), which required candidates to consider the courts’ record (giving at least two 
examples) in protecting minorities/vulnerable candidates, taking into account the 
margin of appreciation doctrine. Many candidates only described elements of the 
margin of appreciation doctrine without much thought as to the requirements of the 
question.  
 
Part 3 (which also carried 5 marks) then required candidates to outline available 
constitutional remedies and to evaluate their effectiveness. Again, many of the 
candidates simply described the available remedies without offering any evaluation as 
per the question.  
 
Question 5 
 
This question was the second most popular, being attempted by 143 out of the 154 
candidates. However, it had the lowest pass rate, at 69%. 
 
The question was divided into two parts. Part (1), which carried 10 marks, required 
the candidates to consider whether the matter in question, concerning an amendment 
to the Fugitive Offenders Ordinance, ought to be referred to the National People’s 
Congress Standing Committee for an interpretation. Candidates were required to draw 
from the usual jurisprudence, including the two-part test for making a reference in Ng 
Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, [89]. 
 
Most candidates successfully identified the appropriate principles, but the standard of 
their answers varied quite considerably when it came to the application of these 
principles to the factual scenario in the question. This lack of detailed application 
meant that many of the candidates scored only borderline passes, and a considerable 
number failed. 
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Part 2 (which carried 15 marks) required candidates to consider the Court of Final 
Appeal’s power to review the validity of an Interpretation of the Basic Law by the 
National People’s Congress Standing Committee. Candidates had to engage with the 
jurisprudence and discuss relevant case law, in particular: Lau Kong Yung v Director 
of Immigration (1999) 2 HKCFAR 300, [57]–[58] (Li CJ); Vallejos v Commissioner 
of Registration  (2013) 16 HKCFAR 45, [107]; Ng Ka Ling v Director of Immigration 
(1999) 2 HKCFAR 4, 26; Ng Ka Ling v Director of Immigration (No 2) (1999) 2 
HKCFAR 141; Chief Executive of HKSAR v President of the Legislative Council 
[2017] 1 HKLRD 460, 478.  
 
Again, the answers to part (2) varied greatly in quality. However very few engaged 
with the nuances of this question and all the applicable jurisprudence. 
 

 
. 5010742 
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2017 Overseas Lawyers Qualification Examination 

Head VI: Hong Kong Constitutional Law 
 

Question 1 (25 marks) 
 

A senior member of the PRC Government is on an official visit to Hong Kong. The 

event generates strong emotions among the local community, with a number of 

protestors gathering in Central. Some of the protestors carry pro-democracy banners 

and chant slogans about the state of democracy in Hong Kong and "Mainland 

interference". Other protestors carry "pro-Beijing" banners and chant slogans about 

local groups undermining national unity. One protestor (Brian), initially part of the 

"pro-Beijing" group of protestors, is particularly enthusiastic about national unity 

being upheld. He breaks free from the group and becomes more boisterous. The police 

warn Brian to calm down, however he ignores police warnings and begins to loudly 

make claims that, by failing to arrest the pro-democracy protestors, the police are 

"allowing separatists to undermine national unity". At this stage, the police arrest 

Brian for committing a public order offence. 

 

Brian claims that the arrest violates his constitutional rights to freedom of speech, 

assembly and demonstration. He also claims that his arrest is unlawful and 

unconstitutional, as he was merely promoting the concept of the Hong Kong Special 

Administrative Region being an inalienable part of the PRC, and pointing out that the 

police had a duty to prevent "separatists" doing or saying anything which undermined 

national unity. He therefore claims that he was "forcing the police to uphold their 

obligation to national unity". 
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Brian's constitutional challenge is rejected by the courts. He appeals unsuccessfully to 

the Court of Final Appeal, which disposes of Brian's case without seeking an 

interpretation of any provision in the Basic Law from the National People's Congress 

Standing Committee ("NPCSC").  Brian is furious and states that he wants to "appeal 

to the NPCSC". He also states that the Court of Final Appeal was under a 

constitutional obligation to seek an interpretation of the Basic Law on freedom of 

speech, assembly and demonstration as they relate to a protestor who was, as Brian 

claimed, "forcing the police to uphold their obligation to national unity". 

 

Questions: 
 

(1) Can Brian appeal the case from the Court of Final Appeal to the NPCSC? 

Explain your answer with reference to the Sino-British Joint Declaration 

and the Basic Law. 

(10 marks) 

 

(2) Could a feasible argument be made that the Court of Final Appeal should 

have sought  an interpretation of one or more provisions of the Basic Law 

from the NPCSC in this case? Explain your answer. 

(15 marks) 
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Question 2 (25 marks)  
  
Your client is the employer of a foreign domestic helper ("FDH"). As part of the 

process of obtaining immigration clearance for the FDH to work in Hong Kong, your 

client and the FDH were each required to sign: 

 

(a) a standard form contract of employment providing inter alia that the FDH will 

'work and reside in the Employer's residence …'; and 

 

(b) a standard form written undertaking to the Hong Kong Special Administrative 

Region ("HKSAR") government that the FDH would reside only in the 

residence stated in the contract.   

 

There is no legislative basis to the above forms. They are internal administrative forms 

used by the Director of Immigration ("DOI") in processing applications for FDHs to 

live and work in Hong Kong. The DOI's legal power in such cases is the general 

discretionary power under the Immigration Ordinance (Cap. 115) ("IO") to permit 

non-Hong Kong permanent residents to live and work in the HKSAR. 

 

Your client and the FDH both prefer a live-out arrangement. As a result, the FDH 

lives in a room with her husband in a shared flat in another part of the city. Your client 

has all along been providing a subsidy to cover the FDH's share of the flat rental. Each 

workday morning the FDH travels by bus to your client's home to report for work, and 

each evening she returns home to the shared flat.  

 

Your client and the FDH have both been arrested and charged by the Immigration 

Department. It is alleged that each of them is guilty of making a false statement to an 

immigration officer, contrary to section 42(1)(b) of the IO. The particulars of the 

offence specify that the alleged false statement is the standard form written 

undertaking.   

(See over the page for a continuation of Question 2) 
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Article 12(1) of the International Covenant on Civil and Political Rights ("ICCPR") 

provides:  

 

Everyone lawfully within the territory of a State shall, within that territory, have 

the right to liberty of movement and freedom to choose his residence.  

 

Similarly, article 8(1) of the Hong Kong Bill of Rights Ordinance (Cap. 383) 

("HKBORO") provides: 

 

Everyone lawfully within Hong Kong shall, within Hong Kong, have the right to 

liberty of movement and freedom to choose his residence.   

 

Your client and the FDH have both been released on bail. They have been summoned 

to appear before a Magistrate in March 2018. Your client is willing to admit the facts 

on which the charge against him is based, but wishes to plead not guilty and defend 

the charge on the basis of the rights guaranteed by the ICCPR and HKBORO, as set 

out above.  

 

Questions: 
 

(1) In which forum should your client's legal defence be raised? Can it be 

raised before the Magistrate, or would it be more appropriate to apply for 

judicial review before the trial? 

 

(10 marks) 

 

 

 

 

 

(See the next page for a continuation of Question 2) 
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(2) Advise your client, with full explanation, of the chances of success of his 

proposed legal defence based on the provisions of the ICCPR and 

HKBORO cited above. 

(15 marks) 

 

[Note: Apart from advising on the appropriate forum for your client's legal 

defence, you are not required to advise on any procedural steps in relation to this 

court case.]  
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Question 3 (25 marks) 
 

The Government of the Hong Kong Special Administrative Region had long planned 

to extend the South East New Territories ("SENT") Landfill in Tseung Kwan O into 

the Clear Water Bay Country Park ("CWBCP"). In 2010, the Environmental 

Protection Department commissioned a study on the potential to extend the SENT 

Landfill. In 2015, "A Policy Framework for the Management of Municipal Solid 

Waste (2015-2020)" was issued and it was estimated that the SENT Landfill would be 

exhausted in 6 to 10 years.  

 

As the proposed extension would encroach upon the CWBCP, the Administration 

invoked s.15 of the Country Parks Ordinance (Cap. 208) ("Ordinance") to replace the 

original approved map of the CWBCP with a new map of the CWBCP which 

excluded the area designated for the extension of the SENT Landfill from the new 

boundaries for the CWBCP. 

 

The replacement of the original approved map of the CWBCP with a new map of the 

CWBCP followed the procedures laid down in ss. 13-14 of the Ordinance: 

 

1) The Chief Executive ("CE") in Council's approval of a draft map under s.13(1); 

2) Its signature by the Country and Marine Parks Authority and deposit in the 

Land Registry under s.13(4); 

3) The notification by Gazette of the deposit of the approved map under s.13(5); 

4) The CE's designation of the area shown in that approved map to be a country 

park by order in the Gazette under s.14.  

 

Upon completion of these procedures, the Country Parks (Designation) 

(Consolidation) (Amendment) Order 2017 ("Order") was made by the CE on 

31 March 2018. It was supposed to come into operation on 1 November 2018.  

 

(See the next page for a continuation of Question 3) 
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The Subcommittee on Country Parks (Designation) (Consolidation) (Amendment) 

Order 2018 ("Subcommittee") was formed to consider the Order, which was tabled 

before the Legislative Council ("Legco") in April 2018. Meanwhile, objections against 

the extension were raised by different stakeholders. These culminated in a cross-party 

plan in Legco to move a resolution to repeal the Order. 

 

The Government insisted that Legco does not have the constitutional power to repeal 

an Order properly made under the procedures laid down in the Ordinance. 

Nevertheless, the Legco President ruled that Legco members do have the power to 

move the proposed resolution and, on 13 June 2018, they overwhelmingly passed a 

resolution repealing the Order.  

 

The CE and her administration believe that the Legco President's ruling is incorrect, 

and that Legco has acted ultra vires in passing this resolution. They have decided to 

bring an action for leave to seek judicial review in relation to both the Legco 

President's ruling and the passing of the 13 June 2018  resolution. 

 
[Sections 13-15 of the Country Parks Ordinance (Cap. 208) state as follows: 

 

Section 13. Power of Chief Executive in Council upon submission of draft map 

 

(1)  Upon submission of a draft map under section 12, the Chief Executive in 

Council shall — 

(a)  approve the draft map; 

(b)  refuse to approve it; or 

(c)  refer it to the Authority for further consideration and amendment. 

 
 
 
 
 

 (See over the page for a continuation of Question 3) 
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(2) Where the Chief Executive in Council refuses to approve a draft map under 

subsection (1)(b), the Authority shall as soon as possible after such refusal give 

notice in the Gazette of such refusal. 

 

(3) The Chief Executive in Council may by order published in the Gazette correct 

any omission from or error in any map approved by him. 

 

(4)  Every map approved by the Chief Executive in Council shall be signed by the 

Authority and shall be deposited in the Land Registry.  

 

(5)  The deposit of maps under subsection (4) shall be notified in the Gazette. 

 

(6)  The Authority shall supply a copy of an approved map to any person upon 

payment of such fee as the Authority may determine. 

 

Section 14. Designation of country parks 

 

Where the Chief Executive in Council has approved a draft map under section 13 and 

it has been deposited in the Land Registry, the Chief Executive shall, by order in the 

Gazette, designate the area shown in the approved map to be a country park. 

 

Section 15. Replacement or amendment of approved maps 

 

(1) The Chief Executive in Council may refer any map approved by him under 

section 13 to the Authority for replacement by a new map or for amendment.  

 

(2) Upon any reference under subsection (1), sections 8 to 14 shall apply in respect 

of a new map in replacement of the map referred to or any amendment to the 

map referred in like manner as they applied to the map it replaces or amends;  

 
(See the next page for a continuation of Question 3) 
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and where the reference is in respect of an amendment the word "map" (地圖) 

in sections 8 to 14 shall be construed as referring to the map showing the 

amendment.  

 

(3) A map referred to the Authority shall be replaced by the new approved map or 

read as one with any approved amendment as the case may be. 

 

(4) The Land Registrar shall endorse accordingly the map deposited under section 

13 which has been replaced or amended and shall cause the copies of the maps 

deposited in the Land Registry to be similarly endorsed.] 

 

 Questions: 
 

You are instructed by the Legco President to advise on:  

 

(1) the proper constitutional arrangement and relationship between the 

different branches of government under the Basic Law; and  

 

(10 marks) 

 

(2) the appropriate legal principles already tested in case law that can be 

deployed to defend Legco against a court action concerning its internal 

procedures, and whether these principles would be applicable in any legal 

action brought concerning the Legco President's ruling and this resolution.  

 

(15 marks) 

 

[Note: You are not required to advise on any procedural steps in relation to 

bringing an action for leave to seek judicial review.] 
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Question 4 (25 marks)  

In the case of Leung Lai Kwok Yvonne v. The Chief Secretary for Administration and 

Others (HCAL31/2015), Ms. Leung sought to challenge three decisions of the 

Government of the Hong Kong Special Administrative Region ("HKSAR"): (a) the 

decision to commence public consultation on the method of selecting the Chief 

Executive ("CE") of Hong Kong in the form of the consultation document ("the 

Consultation Document") issued on 7 January 2015; (b) the decision to issue the 

Consultation Document itself; and (c) the decision to issue the Consultation Report 

and Proposals on the "Method for Selecting the CE by Universal Suffrage" dated 22 

April 2015 ("the Consultation Report and Proposals"). She failed to get leave to seek 

judicial review. 

 

Ms. Leung has two queries. The first is about an alleged inconsistency between the 

wording of Article 7 of Annex I to the Basic Law and a 2004 Interpretation of this 

provision in the Basic Law issued by the National People's Congress Standing 

Committee ("the NPCSC"). 

  

Article 7 of Annex I provides: 

 

"If there is a need to amend the method for selecting the CEs for the terms subsequent 

to the year 2007, such amendments must be made with the endorsement of a two-

thirds majority of all the members of the Legislative Council and the consent of the 

CE, and they shall be reported to the NPCSC for approval." 

  

 

 

 

 

 
(See the next page for a continuation of Question 4) 
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The relevant section of the 2004 Interpretation issued by the NPCSC states: 

 

"3 … The CE of the HKSAR shall make a report to the [NPCSC] as regards whether 

there is a need to make an amendment; the [NPCSC] shall, in accordance with the 

provisions of Articles 45 and 68 of the [Basic Law], make a determination in light of 

the actual situation in [Hong Kong] and in accordance with the principle of gradual 

and orderly progress. The bills on the amendments to the method for selecting the CE 

and the method for forming the Legislative Council and its procedures for voting on 

bills and motions and the proposed amendments to such bills shall be introduced by 

the Government of the HKSAR into the Legislative Council." 

 

Article 7 of Annex I contains three steps for amending the method for selecting the 

CE, while the 2004 Interpretation has added two additional steps. There seems to her 

to be an obvious inconsistency between the two. 

 

Ms. Leung's second query relates to the constitutionality of provisions in the 31 

August 2014 Decision issued by the NPCSC ("the 8-31 Decision") on issues relating 

to the proposed introduction of universal suffrage for the selection of the CE. In her 

failed application for leave to seek judicial review, Ms. Leung's counsel made the 

following submission: 

 

"Pursuant to the 2004 Interpretation, after receiving the CE's report submitted under 

step 1 in recommending the need to amend the method for selecting the CE, the 

NPCSC can only under step 2 decide whether or not to confirm that there is a need to 

amend the said method. It cannot, in confirming the need to amend, also decide on the 

"contents" of the amendments, that is, what the proposed amendments or the terms of 

the amendments should be.   This is so as in the 2004 Interpretation, it is stated (in its  

 
 
 
 

(See over the page for a continuation of Question 4) 
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original Chinese text) that the CE shall submit the report for the NPCSC to (in 

accordance with Basic Law 45 and 68 and in light of the actual situations of the 

HKSAR and in accordance with the principles of orderly and gradual progress) "確定". 

The Chinese words "確定  " can mean only "confirm" or not alone but nothing else." 

 

Ms. Leung is of the view that the argument advanced by her counsel may be used to 

question the constitutionality of the 8-31 Decision. She also believes that, based on the 

differing status accorded to various parts of the NPCSC's 1999 Interpretation of the 

Basic Law by the Court of Final Appeal in Director of Immigration v. Chong Fung 

Yuen (2001) 4 HKCFAR 211, it can be argued that some parts of the 8-31 Decision do 

not have binding effect. 

 

[The relevant parts of the 8-31 Decision state as follows: 

 

At Paragraph I: "Starting from 2017, the selection of the CE of the HKSAR may be 

implemented by the method of universal suffrage"; 

 

At Paragraph II: "When the selection of the CE of the HKSAR is implemented by the 

method of universal suffrage: 

 
(i) A broadly representative nominating committee shall be formed. The 

provisions for the number of members, composition and formation method of 

the nominating committee shall be made in accordance with the number of 

members, composition and formation method of the Election Committee for 

the Fourth CE. 

 
 
 
 
 
 
 

(See the next page for a continuation of Question 4) 
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(ii) The nominating committee shall nominate two to three candidates for the office 

of CE in accordance with democratic procedures. Each candidate must have the 

endorsement of more than half of all the members of the nominating 

committee. 

...”] 

 

Questions: 
 

Prepare an advice on the following issues: 

 

(1) The differences between the interpretative approaches adopted by Hong 

Kong courts and the NPCSC; 

(5 marks)  

 

(2) Whether Ms. Leung has an arguable case on the unconstitutionality of the 

2004 Interpretation by the NPCSC; 

(10 marks) 

 

(3) Whether, as a Decision of the NPCSC, the 8-31 Decision is reviewable by 

the courts, with reference to relevant case law. 

(10 marks) 
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Question 5 (25 marks)  
 

X and Y have been in a long-term same sex relationship. X was born in Hong Kong 

and holds permanent residency, whereas Y is a British national and resident. 

Following the introduction of legislation by the UK parliament recognising same-sex 

marriages [Marriage (Same Sex Couples) Act 2013], X and Y entered into a marriage 

in the UK. 

 

X and Y have been living in the UK for a long period of time but decided that they 

wanted to permanently relocate to Hong Kong. To do so, Y required a visa. The 

dependant visa policy provides that the Immigration Department will consider 

applications from those dependants who are either the (i) spouse, (ii) a child, or (iii) 

parent over 60, of the sponsor. Y therefore applied for a dependant visa on the basis 

that he was X's spouse. 

  

The Director of Immigration ("Director") refused the dependant visa on the ground 

that Y was not X's "spouse". The Director followed the definition of "spouse" adopted 

in Hong Kong in Section 40 of the Marriage Ordinance (Cap. 181):  

 

(1) Every marriage under this Ordinance shall be a Christian marriage or the 

civil equivalent of a Christian marriage. 

 

(2) The expression "Christian marriage or the civil equivalent of a Christian 

marriage" implies a formal ceremony recognized by the law as involving 

the voluntary union for life of one man and one woman to the exclusion 

of all others. 

 

 

 

 

(See the next page for a continuation of Question 5) 
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Y wants to challenge the definition of marriage in Section 40 of the Marriage 

Ordinance and the Director's construction of "spouse" in the dependant visa policy.  

 

Questions: 
 

Prepare a memorandum for Y on the following: 

 

(1) Whether Y, as a non-resident, is able to challenge the constitutionality of 

Section 40 of the Marriage Ordinance (Cap. 181) and the Director's 

construction of "spouse" in the dependant visa policy. 

(5 marks) 

 

(2) The Executive may argue that same sex marriage is a sensitive issue which 

should only be recognised once there is enough societal consensus in Hong 

Kong. Should the court therefore apply a "margin of appreciation" to the 

Legislative Council and Executive on this issue? 

(10 marks) 

 

(3) What advice would you give to Y with respect to a possible legal challenge 

to Section 40 of the Marriage Ordinance (Cap. 181) under the Basic Law 

and Hong Kong Bill of Rights Ordinance (Cap. 383). 

(10 marks) 

 

[Note: You are not required to include in your answer details of the procedural 

steps in relation to a possible legal challenge. ] 

 

 

 

 

END OF TEST PAPER 
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