CHIEF EXECUTIVE ELECTION BILL

The Law Society has the following comments in addition to its submissions on the Bill dated 9 June 2001:-

1. Proposed amendments
The Law Society has had the opportunity to review the proposed amendments to Section 4 of the Bill by the following:

· The Government's Committee Stage Amendments (CSAs)

· The Hon. Margaret Ng and the Hon. Audrey Eu

· The Democratic Party

2. Does the Central People's Government have the power to revoke the appointment of the Chief Executive?

In its earlier submissions the Law Society provided a brief analysis of the constitutional provisions in the Mainland on the proposition that  "..one who appoints an official has the power to remove him". 

The central question remains: "Whether, in the absence of express provision in the Basic Law ("BL"), the Central People's Government (CPG) has the "power" to revoke the appointment of the Chief Executive?"

The Law Society is of the opinion that the CPG’s power to remove the Chief Executive or to revoke his appointment is subject to ".... constitutional, legal and conventional restraints" and must be exercised only on the initiation of the relevant local organ of the HKSAR irrespective of whether that organ is legislative, judicial or executive.

3. The Process under the BL

Clearly, the appointment of the Chief Executive is a two-stage process under BL45, namely:

· The selection through election or consultation held locally; and

· The appointment of the Chief Executive by the CPG.

BL73(9) on impeachment also provides a two-stage process, namely:

· The initiation by motion locally in the Legislative Council; and 

· The decision to remove the Chief Executive by the CPG. 

The Law Society submits that the CPG’s decision to remove the Chief Executive must first be initiated by the HKSAR.

4. The Government's CSAs

The proposed sub paragraph 4(c) states:

"If the Central People's Government removes the Chief Executive from office in accordance with the Basic Law".

This is too broad and the circumstances are unclear when the power can be exercised. It is submitted that the process for removal of the Chief Executive by the CPG is the "final stage" of the process first initiated locally by the HKSAR.

5. Objections 

As drafted, this sub section implies the CPG has the power to remove the Chief Executive without any reference to the HKSAR's role in initiating the process.

 It is submitted that this contravenes the BL which has imposed restraints on the CPG's power in order to provide the HKSAR with a high degree of autonomy, and the participation of the HKSAR is part of the process. CSA 4(c) failes to acknowledge these restraints. 

6. Law Society's proposal

The Law Society proposes to amend its recommendation, made on 9 June 2001, on the drafting of Section 4 by deleting sub paragraph (f). The Law Society submits the following should be considered as a suitable amendment to Section 4 of the Bill and is consistent with the BL:

"4.  Vacancy in Office

The office of the chief executive becomes vacant-

(a) on the expiry of the term of the Chief Executive;

(b) if the Chief Executive dies;

(c) if the Chief Executive resigns;

(d) if the Central People's Government removes the Chief Executive from office upon the reporting to it for decision of a motion of impeachment passed against him under Article 73(9) of the Basic Law;

(e) if the Chief Executive loses the ability to discharge his duties as a result of serious illness or otherwise, other than being unable to discharge his duties for a short period;
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