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LACO/HQ/127 III

28 May 1999

Legal Advisory Conveyancing Office

Circular Memorandum No. 40

Lands Department Consent Scheme for

Sale of Units in Uncompleted Private Residential Developments 

(Excluding Private Sector Participation Scheme,

Sandwich Class Housing Scheme and Flat for Sale Scheme)
The Lands Department Consent Scheme was introduced by the Government in 1961.  The current purposes of the Consent Scheme are:

(i)
to allow for the entry into agreements for sale and purchase of flats in uncompleted developments, ensuring that arrangements are in place for the completion of the construction of those flats;

(ii)
to provide for fair practice in the sale and purchase of uncompleted units in developments; and

(iii)
to give effect to Government policy in promoting a healthy property market.

2.
Under the Scheme, if the Government Grant so requires, the developer must apply to the Director of Lands (“the Director”) for his consent if he wants to sell the units in an uncompleted development before a Certificate of Compliance is issued.  In order to obtain the Director’s consent, the developer, through a solicitor who submits the application on his behalf, must satisfy all the requirements imposed by the Director (previously the Registrar General (Land Officer)).  These requirements have been set out in a number of Land Office Circular Memoranda and Legal Advisory and Conveyancing Office Circular Memoranda.  

3.
As the social and economic environment has changed over time, and in response to changes in Government policies and recommendations made by community organizations (such as the Law Society, Real Estate Developers’ Association and the Consumer Council), such requirements have from time to time been revised.  Circular Memoranda were revised or cancelled and new ones were issued.  Solicitors for the developers have to refer to different Circular Memoranda for the up-to-date instructions and may find it confusing as to which instructions still prevail today.  This has occasionally led to them experiencing difficulties resulting in delay in their complying with the procedures in order to obtain the Director’s consent.  To improve efficiency, it has been decided to issue a single Circular Memorandum to cover all the current instructions still in force so that the legal profession and their developer clients will have a handy reference for the current rules of the Scheme.

4
The purpose of this Circular Memorandum is to consolidate all the prevailing rules and instructions currently governing the Lands Department Consent Scheme in relation to the sale of units in uncompleted private residential developments (excluding the Private Sector Participation Scheme (“PSPS”), Sandwich Class Housing Scheme and Flat for Sale Scheme).  Where appropriate, the wording of Circular Memoranda replaced by this Circular Memorandum has been amended to assist in an easier understanding of the current prevailing rules and instructions.  The current rules and instructions are contained in the Annex to this Memorandum.  Separate consolidated Circular Memoranda will be issued in due course for sales of units in subsidized housing and commercial developments and for approval of Deeds of Mutual Covenant.

5
Inevitably, the rules and instructions cannot be exhaustive. I wish to emphasize that the Director may in individual cases impose such other or varied conditions as he may deem appropriate depending on the exact nature and circumstances of the many and, sometimes, complex developments involved, while at the same time bearing in mind the objectives of the Scheme.  However, this Circular forms the essential framework on which consents will be issued.

6
The rules contained in this Circular Memorandum will, as has been done in the past, be reviewed from time to time.  Consolidating Circular Memoranda will then be issued and the relevant files on Lands Department website www.info.gov.hk/landsd/ will be updated.  Every effort will be made, as with this Memorandum, to issue these Memoranda in a user-friendly format.

7
The Land Office Circular Memoranda and Legal Advisory and Conveyancing Office Circular Memoranda for the Lands Department Consent Scheme specified below in so far as they relate to sale of units in uncompleted private residential developments (excluding PSPS, Sandwich Class Housing Scheme and Flat for Sale Scheme) are hereby replaced by this Memorandum :-
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8.
Copies of this Circular Memorandum with its Annex and Appendices may be downloaded from the Lands Department website as quoted in paragraph 6 above.


(A. L. Robertson)


Deputy Director (Legal)


for Director of Lands
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ANNEX

I.
Introduction
1.
Normally, the sale of units in an uncompleted building involves obtaining from the Director of Lands ((the Director(): -

(a)
consent to sell; and

(b)
approval of a Deed of Mutual Covenant (incorporating a Management Agreement, if any) ((DMC().


Different requirements apply to (a) and (b).  The requirements relating to approval of DMCs will be dealt with by a separate Circular Memorandum.

2.
There are two instances where the consent of the Director is required :-

(a)
where the Government Grant contains a restriction on alienation prior to compliance with all the positive obligations in the Government Grant except with the consent of the Director; or

(b)
where the lot is subject to an Exclusion Order issued by the Lands Tribunal under the Landlord and Tenant (Consolidation) Ordinance (Cap. 7).

3.
To obtain the Director(s consent, the developer must fulfill a number of criteria imposed by him.  The consent is given subject to various conditions, with which the developer and his solicitor must comply.  These criteria and conditions have been refined from time to time in response to the prevailing social and economic environment and Government policies.

4.
The most important recent revision to the Consent Scheme took place on 8.6.1994, following the Report of the Task Force on Land Supply and Property Prices. New measures were introduced by the Government in the processing and issuing of consent to sell for applications in respect of residential units by the private sector (Appendix I).

5.
Developments which are subject to the Private Sector Participation Scheme of the Hong Kong Housing Authority and the Flat for Sale and Sandwich Class Housing Schemes of the Hong Kong Housing Society were not affected by the new measures because these developments are subject to specific restrictions on resale and therefore there could be no element of speculation in these Schemes.  They will be dealt with separately under another Circular Memorandum.

6. 
On 29.12.1995, certain technical adjustments were made by the Government to refine the new measures introduced by the Government on 8.6.1994 (Appendix II).

7.
In January 1997, after discussions between the Government and the real estate development industry, certain agreements were reached with the Real Estate Developers Association of Hong Kong ((REDA() concerning voluntary procedures which they would recommend to their members to adopt for the sale of units under the Consent Scheme (Appendix III).  Government intended that non-members of REDA would also adopt these procedures on a voluntary basis.  REDA also recommended that its members adopt the voluntary measures in the sale of units in developments outside the Consent Scheme.

8. 
On 26.3.1997, the Government introduced a number of additional measures to stabilize the private residential property market and to increase flat supply (Appendix IV).

9. 
On 29.5.1998, the Secretary for Housing announced a number of changes relaxing certain consent measures for private residential developments (Appendix V) including exemption from certain usual consent conditions relating to registration and balloting for higher value residential units on a case by case basis on application by developers.  All these measures will be dealt with in detail in the latter part of this Annex.

10. 
Upon a further review of the conditions of sale of uncompleted units under the Consent Scheme, Government decided on 12.9.1998 to suspend a number of consent measures for private residential developments (excluding PSPS, Sandwich Class Housing Scheme and Flat for Sale Scheme) (Appendix VI).

11.
Today, the procedures in handling a consent application in respect of :-

(a)
residential units in private developments,

(b)
residential units in subsidized housing projects, and

(c)
non-residential units,


as well as the consent terms applicable to them are very different from each other.  This Annex is concerned only with units falling within (a) i.e. residential units in private developments.  Those units falling within (b) and (c) will be dealt with separately by subsequent consolidated Circular Memoranda as previously mentioned.

II.
Consent to Sell - Private Residential Developments (excluding PSPS, Sandwich Class Housing Scheme and Flat for Sale Scheme)     

1.
Documents to be submitted with each application
1.1
The following mandatory documents must be submitted together with the application.  Any incomplete submission will be rejected immediately without any action being taken on the application.

(a) 
Checklist A1 - Appendix VII;

(b) 
Draft Statutory Declaration (in duplicate) - Appendix VIII;

(c) 
Draft Agreement for Sale and Purchase (in duplicate)
 - Appendix IX;

(d) 
A Certificate 
 issued by the Authorized Person on the following: -


that building plans have been approved by the Building Authority;


that the foundations of the proposed building(s) within the development have been completed;


that Form BD 103, i.e. consent to commence building works on the superstructure of the building(s), has been issued by the Building Authority under Section 14 of the Buildings Ordinance;


when the building works on the superstructure of the building(s) within the development have commenced/will be commenced;


the stage the work has reached at the date of the certificate;


the Authorized Person(s estimated date when the conditions of the Government Grant will be complied with;


the total costs of the development, the costs expended to date and how much remains to be expended to complete the whole development;


that a Building Contract has been entered into between the owner and the contractor for the construction of the development;


the total gross floor area of the common areas and the total gross floor area of the development (including any areas which are otherwise exempted from calculation under the Government Grant or Buildings Ordinance); and


the total gross floor area of each of the units and the total gross floor area of all the units in the development.

(e) 
satisfactory evidence of financial ability to complete the development (see also paragraph 2 below); 

(f) 
one set of Government Grant and deed register/record of owners/computer printout certified by the Land Registrar or by a solicitor; and

(g) 
Authorized Person/Registered Surveyor(s certificate as to the basis on which the ownership and management undivided shares are allocated.

2.
Financial requirements
2.1
One of the main objectives of the Consent Scheme is to ensure that purchasers who have entered into Agreements for Sale and Purchase do get the units they have contracted to buy.  Accordingly, the developer must be able to show his ability to meet all the outstanding construction costs.  Other than a building mortgage, the land must not be subject to any financial encumbrances.

2.2
Two methods of financing the outstanding construction costs are accepted by LACO.  They are :-

(a) 
Building mortgage by way of legal charge or debenture (floating charge); and 

(b) 
Bank Undertaking.

2.3
Building mortgage by way of charge
2.3.1
The building mortgage must be a legal charge against the lot complying with the following conditions: -

(a)
The lot is charged to secure money (and interest) for the development of the lot and for the payment of legal and other professional fees in connection with the development (including the charge) provided that these fees do not, in aggregate, exceed 5% of the total amount secured by the charge;

(b)
The advances (in respect of work done) under the charge must be for amounts to be certified from time to time by the Authorized Person as having been incurred for the development of the lot; and

(c)
The mortgagee or chargee is obliged, upon receipt of a sum representing the total purchase price under the Agreement for Sale and Purchase in respect of a share or interest in the land, to release such share or interest from the charge.

2.3.2
The undrawn balance of the loan must be sufficient to cover the total outstanding construction cost, unless it can be shown that the deficit is financed by some other acceptable means.  As evidence, the applicant is required to produce a mortgagee(s certificate as to the total amount of the loan that has been drawn and remains undrawn for the development of the lot.

2.3.3
For the purposes of consent, only building mortgages from a mortgagee that is a licensed bank or registered deposit taking company under the Banking Ordinance will be accepted.

2.4
Bank Undertaking
2.4.1
A licensed bank or registered deposit taking company may execute an undertaking under seal to confirm that, if for any reason the developer is unable to provide the finance necessary to complete the construction of the development, it shall pay such amounts to the developer or other persons as LACO may direct to ensure completion of the development.

2.4.2
The Undertaking should be in a standard form (Appendix X).  A solicitor is required to sign the undertaking to confirm its due execution.

2.4.3
The name of the bank or the deposit taking company must be disclosed before consent is issued.

2.4.4
The Undertaking must be registered in the Land Registry and forwarded to LACO before the first Agreement for Sale & Purchase is entered into.

2.4.5
The bank(s maximum liability under the Undertaking is the total amount required by the developer to complete the development as certified by the Authorized Person on a date before the Undertaking is executed.

2.4.6
The bank(s liability under the Undertaking will automatically cease and determine in the following events:

(a)
whichever is the later of (i) the date which is 12 months after the estimated compliance date of the development, as certified by the Authorized Person at the time the Undertaking is given, and (ii) the date which is 12 months after the expiry of the current Building Covenant date in the Government Grant; or

(b)
upon the issuance of a Certificate of Compliance by the Director to the effect that the developer has complied with all positive obligations under the Government Grant in relation to the development; or

(c)
when the total amount in the stakeholders( account is sufficient to meet all construction costs as certified by the Authorized Person to be still required to complete the development in accordance with the terms and conditions of the Government Grant; or

(d)
when the bank(s liability as against the Authorized Person(s certificate on the outstanding construction costs is reduced to zero.

2.4.7
The bank is entitled to have the return of the Undertaking when all its liability under the Undertaking has come to an end.  In that event, LACO will return the Undertaking at the request of the bank.

2.5
Unsecured loan
2.5.1
Unsecured loans are only acceptable to LACO when they have been provided to pay the costs of construction up to the application for consent to sell.  Where such unsecured loans have been partly or wholly provided by the developer(s shareholders, directors, holding companies or associated companies for the construction of the development when the application is made, such persons must be made parties to the Agreements for Sale and Purchase.  The developer(s solicitor is also required to make a statement to that effect in the Statutory Declaration.

2.5.2
The financier(s) must covenant under seal in the Agreement for Sale and Purchase with the purchasers to provide the future necessary finance and not to call back any loan(s) made or to be made until the whole development has been completed.

2.5.3
The applicant is required to disclose the name(s) of the lenders/financier(s) before consent is issued.

2.5.4
Any unsecured loan which has been advanced or to be advanced for the development of the lot cannot be treated as a means to finance the costs yet to be incurred in carrying out construction of the development, whether in whole or in part.

3.
Stake
3.1
Before a developer is entitled to consent to sell, he must have invested in the project at least 30% of the total cost of land and the proposed development.  In calculating the stake, the following formula may be used in calculating the stake:-

eq 
eq \F(land cost + expended building cost,land cost + total building cost) 
3.2
In respect of lots which are subject to Exclusion Orders, the following formula may be used in calculating the stake:

eq 
eq \F(land cost + tenants' compensation + expended building cost,land cost + tenants' compensation + total building cost) 
3.3.
Evidence to satisfy LACO on paras 3.1 and 3.2 must be included in the Authorized Person(s certificate required to be submitted with the application for consent.

3.4
Where the land was purchased some years before the application for consent is made, the current land value will be taken for the purpose of calculating the developer(s stake in the project.  LACO may in such case require the applicant to submit a current valuation of the land if the stake calculated on the basis of the premium paid is less than 30%.  LACO may also obtain independent advice on the current value of the land and in the event of there being a difference between that valuation and a valuation placed upon the land by the developer, the valuation procured by LACO will prevail for the purposes of the Consent Scheme.

4.
Development progress
4.1
The development must have reached a stage where the foundation and piling works have been completed;

4.2
The Building Authority has given consent under Section 14 of the Buildings Ordinance to commence building works on the superstructure of the building.

4.3
The estimated date of compliance
 as certified by the Authorized Person must not exceed 3 months from the current building covenant expiry date.  If the building covenant has been extended, a copy of the Government(s approval letter showing the extended building covenant should be submitted.  If the estimated compliance date is more than 3 months beyond the building covenant expiry date, the developer is required to extend the building covenant period before consent can be issued.

5.
Location of proposed sales office(s)
5.1
Before consent is issued, the applicant must submit to LACO the location of the proposed sales office(s) for the approval of the Commissioner of Police.  Such sales office(s) must be of sufficient size to accommodate all potential purchasers so as to avoid any queue extending outside the sales office(s) into any street or public place, whether within usual office hours or not.

5.2
For this purpose, the Commissioner of Police may impose any conditions as he deems appropriate, including the time and manner in which the sale of units should be conducted.  All the conditions will form part of the terms of the consent.

5.3
LACO(s approval is required for any change or addition of sales office(s) already approved.

6.
Forms of the Statutory Declaration and the Agreement for Sale and Purchase 

6.1
The Statutory Declaration shall be made by a partner of the solicitors firm dealing with the consent application.

6.2
The solicitor will declare that the contents of the DMC attached to the Statutory Declaration subject to any variations approved by LACO in all respects accord with LOCM 91 (as amended) and comply with the Government Grant.  In particular, the basis (as certified by the Architect/Authorized Person/Surveyor) adopted for the calculation and allocation of undivided shares to common areas and management shares to each flat/unit should be specified in the Statutory Declaration.  Depending on the basis of allocation adopted, the appropriate version of paragraph 5 of the Statutory Declaration should be used.

6.3
Developers are not required to adopt the common basis specified in the Statutory Declaration.  If an alternative basis is proposed by the applicant and accepted by LACO, paragraph 5 of the Statutory Declaration should set out the basis of allocation adopted as evidenced by a certificate of the Architect/Authorized Person/Surveyor which should be exhibited to the Declaration.

6.4
The means accepted by LACO (see paragraph 2.2 above) in financing the construction costs of the development should be specified in the Statutory Declaration.  In the event that unsecured loans have been made or are to made to the developer, they should also be specified in the Statutory Declaration. Other alternative financing methods to be approved by LACO can be adopted in a particular case and in such event the form of the Statutory Declaration should be amended accordingly.

6.5
The date to be put in Clause 4(1)(c) of the Agreement for Sale and Purchase shall be the Authorized Person(s estimated date of completion of the development in accordance with the building plans in compliance with the Government Grant.  This completion date is not to be later than 3 months after the expiry of the building covenant period.

6.6
Many purchasers opt to pay the balance of the purchase price payable under their Agreements for Sale and Purchase within a specified date of their entering into the agreement i.e. prior to the issue of the Certificate of Compliance or Consent to Assign.  Clause 3(3) has been incorporated in the standard form of Agreement for Sale and Purchase to allow for (immediate payment(.

6.7
Pursuant to a Consent to Assign, a vendor can convey an equtiable interest and not a legal estate.  Although the standard form of Agreement does not stipulate that there be an assignment of a legal estate upon completion, with a view to avoiding the possibility of argument that the vendor must convey a legal estate on completion, Clause 12(2) has been incorporated into the Agreement.

7.
Lease approvals
7.1
Before consent is issued, the applicant must produce documentary evidence of all Government(s approvals required under the Government Grant.  The common ones include :-

(a)
Design, disposition and height;

(b)
Master layout plan;

(c)
Landscaping proposal; and

(d)
DMC.

7.2
Also, the applicant should confirm that the approved carpark layout plan has been deposited with the District Lands Officer if the Government Grant contains such requirement and produce evidence of the deposit.

8.
Other general requirements
8.1
The lease term must have at least 10 years to run.  Where the lease is non-renewable and has less than 10 years to run, an application for consent will not be entertained until the applicant has applied for and obtained a regrant or lease extension.  Renewable leases to which the Government Leases Ordinance or the New Territories Leases (Extension) Ordinance applies are treated as leases having a term of more than 10 years even though the original term has already expired or will expire in less than 10 years.

8.2
Any areas required to be surrendered to the Government must either be carved out by a deed poll or surrendered to the Government before any Agreement for Sale and Purchase is entered into.

8.3
Where a premium is payable, the premium or the balance outstanding together with any interest thereon must be paid before consent is given.

8.4
Where a modification of the Government Grant is underway, consent will not be given prior to  completion of the lease modification unless the modification is minor and technical in nature i.e. would not materially affect the interests of the purchasers.

9.
Procedures

The steps for processing an application for consent to sell can be summarized in five stages
.


9.1
First stage

9.1.1
When an application is received, LACO will issue a Demand Note for the consent fee for settlement by the applicant.  Such fee is not normally refundable.


9.2
Second stage

9.2.1
Upon receipt of confirmation that the consent fee has been settled, LACO will commence processing by checking if all the mandatory documents referred to in paragraph 1.1 of this Part are submitted.  Any incomplete submission will be considered premature.  It will be rejected without any allocation of priority.  In such case, the solicitors will be asked to send someone to collect the documents by hand within 2 weeks of the date of the rejection letter.

9.3
Third stage
9.3.1
When all the mandatory documents have been supplied, LACO will check the forms of the Statutory Declaration and the Agreement for Sale and Purchase
 against the standard forms (Appendices VIII and IX respectively).  They will also seek clarification or additional information from the applicant to ensure that all the requirements in giving consent have been fulfilled.  If the applicant fails to furnish LACO with a substantive reply within 14 days, the application may be treated as having been withdrawn.

9.4
Fourth stage
9.4.1
When all the clarifications (if any) have been made and additional information (if any) has been provided and LACO is satisfied that the Authorized Person(s Certificate is in order and that the financial ability to complete the development is also in order, LACO will approve the forms of the Statutory Declaration and the Agreement for Sale and Purchase (if necessary).  They will then ask the applicant to provide copies of all Government approvals required under the Government Grant.  If the applicant fails to provide the copies within 28 days, the priority allocated to the application will be lost and the application will not be further processed until the outstanding approval(s) are provided.

9.5
Fifth stage
9.5.1
Consent will be issued upon receipt of copies of the Government approvals
 .
10.
Consent fee
10.1
A consent fee is imposed on a consent application and should be paid up front on application.  The current scale of fees charged by LACO in connection with the Lands Department Consent Scheme is set out in Appendix XI hereto.

11.
Consent terms
11.1
General consent terms
11.1.1
No sale or reservation of units may begin in any way whatever before the consent comes into effect.

11.1.2
The approved Statutory Declaration should be registered by memorial in the Land Registry prior to entering into the first Agreement for Sale and Purchase.

11.1.3
Any sale is limited to one unit per purchaser.

11.1.4
A maximum of 2 car parking spaces may be purchased with each unit.


11.1.5
Where the developer or any of its shareholders (including any parent, associated or holding company) is a member of REDA, Government expects that the developer will conduct the sale of units in accordance with the voluntary measures set out in Appendix III (except Items 1 and 3 as both measures have been suspended since 29.5.1998).


11.1.6
Where the developer or its shareholders are not members of REDA, Government still expects that the developer will conduct the sale of units in accordance with the voluntary measures set out in Appendix III (except Items 1 and 3 as both measures have been suspended since 29.5.1998).


11.1.7
Only a successful applicant in the ballot who has selected a unit, a private purchaser (see paragraph 11.2 below) and a purchaser who has successfully acquired an unsold unit (see paragraph 11.3.2(m) below) shall be allowed to enter into a preliminary agreement with the developer.  However, an additional person or persons may be permitted to enter into a preliminary agreement in addition to the successful applicant in the ballot on condition that adequate proof is produced to the satisfaction of the developer of a close family connection and the original purchaser and any additional person(s) as aforesaid personally sign (as purchasers) the preliminary agreement and the Agreement for Sale and Purchase.


11.1.8
(a)
Only the person(s) who signed the preliminary agreement shall sign the Agreement for Sale and Purchase provided that an additional person or persons may be allowed to join in the Agreement for Sale and Purchase on condition that adequate proof is produced to the satisfaction of the developer of a close family connection and that the person(s) who signed the preliminary agreement and any additional person(s) as aforesaid personally sign (as purchasers) the Agreement for Sale and Purchase.  No attorney, trustee or nominee of any kind by the purchaser can be accepted by the developer for the purpose of signing the Agreement for Sale and Purchase.



(b)
Where the prospective purchaser is an incorporated company, no change of directorship shall be allowed between the signing of the preliminary agreement and the signing of the Agreement for Sale and Purchase.


11.1.9
If the person who signs the Agreement for Sale and Purchase of a unit sub-sells the unit or transfers the benefit of the Agreement for Sale and Purchase before completion of the sale and purchase of the unit, such person will require the sub-purchaser, donee, nominee, beneficiary, attorney or other transferee whomsoever to disclose by setting out at length the details set out in paragraph 11.1.11(a) below and to give a covenant in the sub-sale Agreement for Sale and Purchase or impose a binding obligation in any document effecting a transfer of the benefit of the said Agreement to the effect as set out in paragraph 11.1.11(b) below.


11.1.10
Where a unit has been sold by the developer but subsequently the relevant Agreement for Sale and Purchase is cancelled by mutual agreement by the parties thereto, and the developer then sells that unit to a new purchaser nominated by the first purchaser, the developer shall require the new purchaser to disclose by setting out at length in the new Agreement for Sale and Purchase in full the details set out in paragraph 11.1.11(a) below and shall require the new purchaser to give a covenant in the Agreement for Sale and Purchase in the terms set out in paragraph 11.1.11(b) below.


11.1.11
Each sub-purchaser or transferee shall: -



(a)
disclose by setting out at length in any sub-sale Agreement for Sale and Purchase or other agreement whatsoever, full details (including identity card numbers and full addresses) of all confirmors, nominees and other intermediate parties who had purchased or sold the unit or any interest therein by any means whatsoever and the full monetary price or other consideration and including any commission, reservation or agency fees or any other amount which any of the parties knows has been paid or given to any intermediate transaction in addition to the consideration payable to the developer for the purchase of the unit; and



(b)
procure from any sub-purchaser or other transferee whomsoever or new purchaser a covenant in the sub-sale Agreement for Sale and Purchase or impose a binding obligation in any other agreement to the same effect as paragraph 11.1.11(a) above.


11.1.12
On completion of the sale and purchase, if the ultimate assignee is not the first purchaser to whom the developer has sold the unit under a formal Agreement for Sale and Purchase, the developer will ensure that the full details referred to in paragraph 11.1.11 above in respect of all transactions which took place between the date of the said formal Agreement for Sale and Purchase and the date of the Assignment are set out at length in the Assignment.



11.1.13
The developer must not enter into any Agreement for Sale and Purchase in respect of a car parking space except together with a residential unit or with a person who has already entered into an Agreement for Sale and Purchase in respect of a residential unit in the development.



11.1.14
The preliminary agreement must be expressed to be a non-binding agreement on the purchaser (except for the right to deduct 5% of the purchase price in case the purchaser does not sign the Agreement for Sale and Purchase).


11.1.15
Preliminary deposit or reservation fee paid to the developer should be approximately 5% of the average purchase price of all units put on sale at any one time.


11.1.16
The full amount of the preliminary deposit paid by the purchaser will be handed over to the stakeholders within 3 working days of its receipt by the developer.


11.1.17
The Agreement for Sale and Purchase must not provide for any sums of money, other than the permitted preliminary deposit, to be paid before the date of the Agreement for Sale and Purchase.


11.1.18
Once a preliminary agreement has been entered into, the developer shall not withdraw from or cancel it and must complete the formal Agreement for Sale and Purchase of the unit specified in the preliminary agreement except in the case where the intending purchaser who has signed the preliminary agreement does not sign the formal Agreement for Sale and Purchase.


11.1.19
If any person(s) who signed a preliminary agreement do not execute the formal Agreement for Sale and Purchase, the developer shall refund to him or them the amount of any preliminary deposit already paid by him or them less (i) an amount of 5% of the purchase price of the unit or (ii) the actual amount of the preliminary deposit if it was less then 5% of the purchase price.


11.1.20
A purchaser may with the agreement of the developer cancel the Agreement for Sale and Purchase in which event the developer shall retain 5% of the purchase price of the unit. The purchaser is also liable for the developer(s costs of such cancellation.


11.1.21
The Agreement for Sale and Purchase must be signed by the purchaser within 3 working days of signing the preliminary agreement and by the developer within a further 7 working days thereafter.


11.1.22
Each Agreement for Sale and Purchase must be signed, stamped and lodged for registration in the Land Registry within one calendar month of the date of the preliminary agreement.


11.1.23
The purchaser may instruct any firm of solicitors of his choice to act for him in the Agreement for Sale and Purchase and subsequent Assignment and in such event, the developer and the purchaser shall pay their own solicitors( costs (including all legal costs of and incidental to the preparation, completion, stamping and registration of the Agreement for Sale and Purchase and the subsequent Assignment).


11.1.24
Where the developer changes his solicitor after obtaining consent to sell the units, no further sale of any unit may take place until the developer has instructed another firm of solicitors to act in the sale of the units and a further Statutory Declaration has been made by a partner of the substituted firm of solicitors and it has been registered in the Land Registry.


11.1.25
The developer may instruct any other firm(s) of solicitors to act for him in the sale of certain units in the development.  In this case, no sale of such units may take place until a partner of the firm(s) concerned has made a similar Statutory Declaration and has registered the same in the Land Registry.


11.1.26
The solicitors firm acting in the sale and purchase of units will ensure that the vendor is fully aware of all the consent terms in relation to the conduct of sale of units including the terms of the preliminary agreement.  In particular, the firm will check that the terms of any preliminary agreement do not breach the consent before it prepares any formal Agreement for Sale and Purchase.  If any breach is identified, the firm will not act for either party in the sale of that unit and will immediately notify LACO of the breach.  The notification will immediately act as suspension of the consent and no further sale of units shall take place until LACO has confirmed in writing that the consent is reinstated in respect of the unsold units, subject to any additional conditions.

11.2
Private sale
11.2.1
Not more than 20% of the total residential units (excluding car parking spaces) in the development may be reserved for private sale.

11.2.2
Only natural persons will be permitted for private sale and no company or incorporated body will be permitted for this purpose.

11.2.3
A schedule setting out the names and identity documents of the proposed purchasers under private sale against the units the developer intends to sell to them shall be submitted to LACO in writing prior to the first preliminary agreement being signed in respect of those units.  A name and identity document can be deleted from the schedule and substituted by another but only with LACO(s prior written agreement.

11.2.4
The preliminary deposit in respect of the units sold to private purchasers shall be paid by cashier order and shall be dealt with as for public sale.

11.2.5
Where any unit has not been made available by the developer for public sale and is to be sold to any private purchaser, then a preliminary agreement must be signed by the parties and a preliminary deposit paid not later than the day of selection of units.  The Agreement for Sale and Purchase must be signed by the developer in favour of the private purchaser not later than 5 working days after the signing of the preliminary agreement.

11.2.6
Where any public sale of less than the total number of residential units in the development takes place, Agreements for Sale and Purchase in respect of any private sale which have been arranged prior to this public sale must be signed and deposits paid for them not later than the day of public selection of units in the public sale.

11.3
Public sale

11.3.1
Mandatory disclosure of information

(a)
A sales brochure containing the information set out in Appendix XII hereto shall be made available to prospective purchasers not less than 7 working days before the commencement of registration for the ballot.  A copy of the sales brochure should be sent to the Consumer Council
, the Secretary for Housing
 and the Estate Agents Authority
. Any disclaimer of the accuracy of any such information, whether made before or after consent has been given, will be considered to be a breach of the terms of the consent.

(b)
Price list(s) of units offered for sale in the ballot containing the information set out in Appendix XIII hereto must be made available to the public at the developer(s sales office(s) not later than 7 working days before the commencement of registration for the ballot. A copy of the price list(s) should be sent to the Consumer Council, the Secretary for Housing and the Estate Agents Authority. The price list for additional units offered for sale on the same occasion at different prices must be made available to the public at the latest during normal office hours on the day preceding the offer of such additional units.

(c)
In any advertisement
 for the sale of units, the developer must specify the net number of units exclusively available for sale to the public as well as the number of units which have been reserved for sale to private purchasers and at the times of registration and selection of units the developer shall prominently display details of the number and locations of the units offered for sale to private purchasers and which will not be available for sale to members of the public.

(d)
The developer will specify in any preliminary agreement for a unit that any person who signs the Agreement for Sale and Purchase of that unit will be required to covenant with the developer in the Agreement for Sale and Purchase to the effect that if such person sub-sells the unit or transfers the benefit of the Agreement for Sale and Purchase in any manner whatsoever before the completion of the sale and purchase of the unit, such person will require the sub-purchaser, donee, nominee, beneficiary, attorney or other transferee whomsoever to disclose by setting out at length the details referred to in paragraph 11.1.11(a) and to give a covenant in the sub-sale Agreement for Sale and Purchase or impose a binding obligation in any document effecting a transfer of the benefit of the said Agreement to the effect as set out in paragraph 11.1.11(b).

(e)
The right of the developer to forfeit 5% of the purchase price in the event of subsequent cancellation of the Agreement for Sale and Purchase must all be stated prominently on the face of the preliminary agreement and in any sales brochure or price list which the developer will issue to the public.

(f)
The developer is required to disclose the information set out in Appendix XIV hereto at the request of prospective purchasers.

11.3.2
Conduct of sale
(a)
The developer must not offer for sale less than the number of units which have been advertised for sale on each occasion and must not withdraw any units from such sale.

(b)
Additional units may be offered for sale on the same occasion provided that they are not offered at a different price or prices from the initial release unless the revised price list is made available to the public at the latest during normal office hours on the day preceding the offer of such additional units.

(c)
The sale of the units shall be conducted by personal registration.  Commencing at any time within one week prior to the start of the sale of units, the developer shall register the names and legal identity documents of all prospective purchasers attending in person or through an authorized representative together with a cashier order for the preliminary deposit at the approved sales office(s). In case of registration through an authorized representative, the prospective purchaser himself must personally select a unit and sign the preliminary agreement and the Agreement for Sale and Purchase.

(d)
The developer should avoid any queue extending outside the sales office(s) into any street or public place and for this purpose the developer shall ensure that the number of units on sale on any one occasion will be limited to the potential number of prospective purchasers who can reasonably be registered and accommodated within such sales office(s) or within the building in which such sales office(s) is/are located.

(e)
Only one registration will be allowed for each person and only one unit (together with not more than 2 residential car parking spaces, where appropriate) per registration will be permitted.

(f)
No registration shall be transferable.

(g)
A representative will be permitted to apply for registration on behalf of a prospective purchaser.  Also, an additional person or persons may be permitted to be registered in addition to the purchaser attending in person on condition that adequate proof is produced to the satisfaction of the developer of a close family connection and the purchaser attending in person and any additional person(s) as aforesaid personally sign (as purchasers) the preliminary agreement and Agreement for Sale and Purchase.

(h)
At the time of registration, each prospective purchaser shall be allocated a priority number in strict sequence of their registration so as to entitle him to return to the sales office(s) to personally select a unit for purchase from those (if any) remaining unsold.

(i)
On completion of registration and prior to selection of units, the developer will at random rearrange by some means, whether electronically or otherwise, all registration numbers so as to result in a new sequence of registration numbers which randomly determines the priority of prospective purchasers for selection of units.

(j)
The result of the ballot will be published at the sales office(s) and in major newspapers prior to selection of units.

(k)
The developer will provide a suitable venue(s) of sufficient size for registration and sales to accommodate all prospective purchasers taking into account the number of units to be offered for sale and will employ sufficient sales staff and/or security staff to carry out the registration and selection of units to deal with the number of people queuing at any time, whether within usual office hours or not so that adequate control of the prospective purchasers to the satisfaction of the Commissioner of Police is maintained both before and during the registration of prospective purchasers and selection of units and will ensure dispersal of the public on completion of registration and selection of units.

(l)
A purchaser who has registered in the sale and produced a cashier order for the preliminary deposit in respect of a particular unit or category of units and who wishes to subsequently select a different unit at a higher price in that sale is permitted to add to his original preliminary deposit by cash or personal cheque a sufficient sum to be the deposit on the different unit.

(m)
Remaining units unsold after public sale may be offered directly to the general public by the developer or an agent acting on his instructions (and not on its own account) on a first come first served basis.  Such units shall be subject to all the conditions of the consent other than those relating to the requirements of registration and balloting, (but limited to one unit and not more than 2 residential parking spaces per purchaser).  However, if the remaining units are subsequently included in another ballot sale, then all the conditions of consent for that subsequent exercise will apply to those units.

11.4
Relaxation for luxury private residential units
11.4.1
Secretary for Housing has approved revision of certain conditions relating to registration and balloting for existing and future consents for luxury properties.

11.4.2
Developers can apply to LACO for relaxation of the registration and balloting requirements, setting out their justifications.  The following general criteria will be taken into account in considering the application:


(a)
Flat Size 

Properties with gross floor area of about 1500 square feet or more.  The proportion of these luxury properties in the relevant development will also be taken into account in considering the application.

(b)
Number of Units
Not more than 100 units (excluding car parking spaces) will be considered.  LACO will exercise flexibility in applying this criterion.


(c)
Price
As a general indicator, the properties must cost $7 million or more.

11.4.3
Each application will be considered on its individual merits, taking into account the above criteria.  Exemption will only be given at LACO(s discretion.  LACO may approve or disapprove an application having regard to one or all of the above criteria.  

11.4.4
Solicitors for the developer will have to apply for the exemption on a development by development basis and produce evidence as LACO may require.

11.5
Payments to the developer
11.5.1
The developer(s solicitors will act as stakeholders and receive all deposits and periodic payments made under the preliminary agreements and Agreements for Sale and Purchase.  No part of any such money may be paid to the developer until the full amount of the development costs have been covered, and then only the excess over the amount required to complete the development.

11.5.2
A preliminary deposit or reservation fee paid to the developer should be approximately 5% of the average purchase price of all units put on sale at any one time.

11.5.3
A purchaser who has registered in the sale and produced a cashier order for the preliminary deposit in respect of a particular unit or category of units and who wishes to subsequently select a different unit at a higher price in that sale is permitted to add to his original preliminary deposit by cash or personal cheque a sufficient sum to be the deposit on the different unit.

11.5.4
The preliminary deposit or reservation fee paid to the developer shall be handed over to the stakeholders within 3 working days of its receipt by the developer.

11.5.5
The cashier order for the preliminary deposit may be encashed by the stakeholders on the following conditions:

(a)
all the proceeds shall be paid into an account with a licensed bank held by the stakeholders in trust for the developer, and the proceeds shall not be transferred to him;

(b)
after the respective formal Agreements for Sale and Purchase have been signed by the purchasers, the proceeds in the said account shall be held by the stakeholders;

(c)
all uncashed orders (if any) or the encashed proceeds shall be returned by the stakeholders in full but without interest to the unsuccessful applicants and to those successful applicants who have chosen not to purchase any units, not later than 14 days after the completion of the selection of the units; and

(d)
an undertaking in writing to observe and comply with the above 3 conditions shall be given by the stakeholders in favour of the Director and the undertaking shall be delivered to LACO prior to the commencement of registration
.

12.
Monitoring of the Consent Scheme
12.1
For the purpose of monitoring compliance with the consent terms, a plain, unaudited report on the conduct of the sales proceedings and result of the balloting and selection of units must be submitted within 7 working days of selection of units, to be followed by a formal report audited by an independent professional person within 1 month of the selection of units to LACO Headquarters on 18th Floor, North Point Government Offices, 333 Java Road, North Point, Hong Kong (Attention: Senior Land Conveyancing Officer/Land Supply).  Such report should specify the total number of units put up for sale, the number of applications, method and the result of the ballot and selection of units (including car parking spaces) and the number of units taken up by successful applicants.

12.2
Further, a monthly unaudited return in the form at Appendix XV hereto setting out the progress of sale of all units shall be submitted to the LACO office where the consent application was processed.  The first monthly return setting out the position as at the end of the second month after the effective date of consent should reach LACO not later than the 10th working day of the third month even if none of the units has yet been sold to private purchasers or to the public.  Thereafter the returns must be updated on a monthly basis and reach LACO not later than the 10th working day of subsequent months until all agreements for the sale of all the units prior to compliance have been completed.

III.
Hotline on (Consent to sell Residential Units( - 2147 5475

1
To provide improved customer service, the Lands Department has installed a telephone enquiry hotline on (Consents to sell Residential Units( with effect from 1 November 1997.  Members of the public can now dial 2147 5475 to obtain information on consents to sell uncompleted residential units issued by the Department over the past six months and up-to-date information on cases being processed by LACO.

2
The service hotline operates 24 hours a day and messages are released in English, Cantonese and Putonghua.

3
Information on consents to sell residential units, both issued and pending approval, will be released under two categories, namely (a) for private developments and (b) for developments under the PSPS, Sandwich Class Housing Scheme and Flat for Sale Scheme
.

4
Fax-on-demand service is also available.  Members of the public can obtain reports on the following (in English and Chinese) by fax:


(a)
Consents to sell residential units issued within the last 6 months;


(b)
Consents to sell residential units issued for each of the last 6 months; and


(c)
applications for consent to sell residential units which are being processed.

5
A User Guide (in English and Chinese) on how to gain access to the required information can be found in Appendix XVI.  The User Guide can also be obtained by fax or at any of LACO(s district offices in person.

Appendix I

Measures Effective from 8.6.1994

1.
The number of units that may be reserved to private purchasers sold by private sale is reduced to 10%
 of the total number of units.  Purchasers through private sale will be required to pay a 10%
 deposit before the date of public sale and to sign the formal Agreement for Sale and Purchase within 5 working days thereafter.

2.
A schedule setting out the identity of the proposed purchasers under private sale and the units the developer intends to sell to them shall be submitted to LACO prior to the first preliminary agreement being signed in respect of those units.  Only individuals with Hong Kong Identity Numbers or Passport Numbers quoted will be approved for private sale and no company incorporated in any way whatsoever will be approved for this purpose.

3.
Purchasers are restricted from any resale, subsale or transfer of the benefits of the Agreement for Sale and Purchase before completion of the sale and purchase by execution of the Assignment
.

4.
Consents will be given not more than 9 months
 before the Authorized Person(s estimated date of completion of the development by compliance with the Government Grant.

5.
Initial deposit is fixed at 10%2 of the purchase price.

6.
The amount of forfeiture in the event that a purchaser who has entered into a preliminary agreement fails to sign the Agreement for Sale and Purchase is 5% of the purchase price.

7.
Purchasers may with the agreement of the developer cancel the Agreement for Sale and Purchase in which event the developer shall refund to him the amount of purchase price already paid by him less an amount of 5% of the purchase price of the unit.

8.
Any unit, having been sold by the developer but the relevant Agreement for Sale and Purchase of which is subsequently cancelled shall only be offered to the unsuccessful applicants either strictly in accordance with the priority of the waiting list or may be included in a subsequent public sale by ballot of any units remaining unsold.

9.
Sales brochures and price lists are made available to prospective purchasers not less than 7 working days before the first registration day for the ballot.

10.
Residential car parks shall not be sold except together with a residential unit and a maximum of 2 car parking spaces may be purchased with each residential unit.

11.
The completion date of the development as set out in the Agreement for Sale and Purchase shall mean the Authorized Person(s estimated date of completion of the development in compliance with the Government Grant.  Furthermore, this completion date is not to be later than 3 months after the expiry of the building covenant period.

12.
The Agreement for Sale and Purchase must be executed within 3 working days of the signing of a preliminary agreement for sale and purchase.

13.
Any preliminary deposit paid to the developer shall be handed over to the stakeholders within 3 working days of the receipt thereof.

14.
If more than 40% of the units the subject of a ballot are not taken up by successful applicants, any unsold units may only be offered to the unsuccessful applicants strictly in accordance with the priority of the waiting list.

15.
An independent audited report shall be submitted to LACO/HQ for inspection within 1 month of the selection of units.  Such report should cover inter alia the total number of units put into the ballot and the number of units taken up by successful applicants.

Appendix II

Technical Adjustments Effective from 29.12.1995

1.
Consents will be given not more than 12
 months before the Authorized Person(s estimated date of completion of the development by compliance with the Government Grant.

2.
The preliminary deposit is permitted to be an amount of approximately 10% of the average purchase price of all units put on sale at any one time, but in any event not less than 8% nor more than 12% of the particular unit concerned
.

3.
An amount to be paid within 14 days of signing the formal Agreement for Sale and Purchase will be the amount which will result in the total of the preliminary deposit and this further instalment being 20% of the purchase price of the unit concerned
.

4.
Purchasers who have registered in the sale and produced a cashier order for the deposit required for a particular unit or category of units and who wish to subsequently choose a different unit in that sale may add to the amount of the cashier order by way of cash or personal cheque (whichever is acceptable to the developer) in order to secure a different unit at a higher price (but not in addition to the original unit).  Any additional amount paid will be subject to the terms of the consent letter dealing with preliminary deposit in the same way as the cashier order.

5.
Unsold units after the original ballot sale may be sold directly to the general public on a first come first served basis.  Such units may be sold either by the developer or through his agent acting on the developer(s instructions (but not acting on the agent(s own account).  These units must be made available to the public and cannot be used to increase the number of units for private sale nor can they be allocated to private purchasers.

Appendix III

Voluntary Measures Adopted by Developers in January 1997

1.
Sales of primary residential units to company purchasers shall be limited to not more than 15% of the total number of flats available per batch in a public sale exercise and such 15% shall be the last 15% of the batch.  This means that the first 85% of units per batch shall go to individual purchasers
.

2.
Sales shall not be made to company purchasers that have any corporate directors.

3.
For company purchasers, no change of directorships shall be allowed prior to the completion of assignment, i.e. issuance of the Certificate of Compliance or Consent to Assign, whichever is the earlier
.

4.
Members shall devise a different way of registering potential purchasers including accepting subscriptions from purchasers by post or other means to minimize the need for potential purchasers to line up outside sales office to submit subscriptions.

5.
Members are reminded to clearly promulgate in sales brochures and newspaper advertisements the total number of flats available for sale.

6.
To ensure that consumers would have more than enough information, Members are requested to clearly promulgate in newspaper advertisements:

(a)
the number of units available for sale in that particular batch;

(b)
the number of units in that particular phase of development (if applicable); and

(c)
the number of units in the entire development.

8.
Members shall ensure that the 10%
 of flats under the Consent Scheme disposed of by private sale will go to genuine end-users only and will not become available in the open market for speculation.

Appendix IV

Additional Measures Effective from 26.3.1997
1.
Consents to sell will be given not more than 15 months
 before the Authorized Person(s estimated date of completion of the development by compliance with the Government Grant.

2.
The developers shall offer for sale of all units (including those for private sale) within 6 months from the issue of the consent.  The consent issued will lapse on expiration of the 6th month and developers will need to apply to LACO for renewal or extension if they wish to offer the units for sale outside the 6 months( period but before the issue of the Certificate of Compliance
.

3.
The developers shall offer for sale on each occasion not less than 20% of the flats subject to the consent and which are to be made available for public sale
.

Appendix V

Relaxation of Measures Effective from 29.5.1998

1.
The prohibition to sub-sell uncompleted flats is suspended.

2.
The requirement for developers to put onto the market all the flats in a development (or phase) which is the subject of consent within 6 months from the effective date of consent is suspended.

3.
The requirement for developers to put onto the market not less than 20% of uncompleted flats which are the subject of the consent at any one time is suspended.

4.
Two of the voluntary measures recommended by the Real Estate Developers( Association to its member companies are suspended.  They are measures (a) to limit sales of flats in a development to incorporated companies to the last 15% of each batch of flats and (b) that no change of directorship shall be allowed prior to completion of sale and purchase.  

5.
The maximum period for the consent to take effect is extended from 15 months to 20 months before the Authorized Person(s estimated completion date of the development by compliance with the Government Grant.

6.
Purchasers (whether individual persons or corporate purchasers) may sub-sell uncompleted units before assignment, but only after signing the formal Agreement for Sale and Purchase and paying the balance of the deposit.

7.
LACO will consider applications from developers through their solicitors for exemption from certain usual consent conditions relating to registration and balloting for higher value residential units on a case by case basis.  LACO will use 100 residential units (excluding car parking spaces) and the average price of all the residential units which taken together is not less than $12 million each as guidelines.  Developers will have to apply for this exemption specifically and produce such evidence as LACO may require and each case will be considered on its own merits
.

Appendix VI

Further Relaxation Measures Effective from 12.9.1998
1.
Preliminary deposit payable upon signing preliminary agreement
The amount of initial deposit at approximately 10% of the average purchase price of all units put up for sale at any one time upon signing the preliminary agreement is now reduced to approximately 5%.

2.
Further instalment payable after signing ASP
The requirement of a further instalment by purchaser after signing the formal Agreement for Sale and Purchase to result in the total amount equivalent to 20% of the purchase price is suspended.

3.
Quota for private purchasers
The number of units that may be reserved to private purchasers sold by private sale in each consent is now increased to 20% of the total number of units to which a consent relates.  Except for this, all other requirements in relation to private purchasers still apply.

4.
Amount of forfeiture
In the event that an intending purchaser fails to execute the formal Agreement for Sale and Purchase, the amount to be forfeited will be the 5% of the preliminary deposit or the actual amount paid, whichever is the lesser.  Where a purchaser, having entered into a formal Agreement for Sale and Purchase, subsequently cancels the Agreement, the amount of forfeiture remains at 5% of the purchase price.

Appendix VII

CHECKLIST FOR APPLICATION FOR CONSENT TO SELL

UNCOMPLETED UNITS IN RESIDENTIAL DEVELOPMENTS 

(EXCLUDING PSPS, SANDWICH CLASS HOUSING SCHEME AND FLAT FOR SALE SCHEME)
(To be completed by the Applicant(s Solicitors)

Notes :
(1)
In any case where any of Items (C) 1-5 (inclusive) relevant to the application are incomplete or not submitted, the application will be rejected. No priority number will be allocated to the case until the missing items are submitted.



(2)
In any case where all the submitted documents have been checked and the only outstanding matter is the submission of the approvals referred to in Items (C) 6-9, the application will be rejected unless the Applicant(s solicitors are able to produce the requisite approvals within 28 days of being so informed by LACO.






For Official

Use only




Checked
Remarks

(A)
GENERAL INFORMATION 





1.
Lot No. (in English and Chinese)   _________________

____________________________________________





2.
Address of the lot (in English and Chinese)

_____________________________________________

_____________________________________________














For Official
Use only





Checked
Remarks


3.
Name  of Development (in English and Chinese) 

_____________________________________________

_____________________________________________





4.
Name of Registered Owner (in English and Chinese)

_____________________________________________

_____________________________________________





5.
Address of Registered Owner   ____________________

_____________________________________________

_____________________________________________





6.
Name(s) of Registered Owner(s ultimate Holding 

Company or Companies (in English and Chinese)

_____________________________________________

_____________________________________________





7.
Name of Applicant(s Solicitors (in English and Chinese)

_____________________________________________

_____________________________________________





8.
Address of Applicant(s Solicitors  _________________

_____________________________________________
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Checked
Remarks


9.
Fax No. of Applicant(s Solicitors  __________________





10.
The exact scope of the subject consent application (e.g. 

Phase I, Blocks 1-6)   ___________________________

_____________________________________________





11.
Proposed location of Sales Office(s) (please provide 

location plan if available) :    ______________________

_____________________________________________

_____________________________________________


Has C of P. approved the location?




12.
Premises covered by the subject consent application (e.g. 

no. of residential units/carparking spaces)  

_____________________________________________

_____________________________________________





13.
Consent Fee :   $                    paid       
(for LACO to complete)
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Checked
Remarks

(B)
LEASE PARTICULARS






1.
Held under :
Conditions of  _________ No. ___________ dated             /New Grant No. ____________ dated             /Exclusion Order dated ___________________________________






2.
Director of Lands( consent required under SC No. ______/

Para. _______ of the Exclusion Order





3.
User :
(a)

(b)


SC No. (s) ________________________

Brief description of user _____________

_________________________________
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Remarks


4.
(a)
(i)
Building covenant expiry date being  _________________________________                                                                         

as stated in SC No. ____________/ Para. 

_______of  the Exclusion Order







(ii)


If extended, copy of approval of BC

extension showing current BC expiry date

being                             19          is attached.                 






(b)
(i)
Any further extension of BC applied for?

If yes, please specify the proposed

extended BC expiry date : ____________







(ii)
BC extension premium paid? Yes/No
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Remarks


5.
(a)
Approval to design, disposition and height (DDH) required under SC No. __________






(b)
Approval of Master Plans required under SC

No. __________________________________






(c)
Approval of Landscaping Proposals required 

under SC No. __________________________





6.
Any GIC facilities required to be provided within the

development?  Yes/No

If yes, brief description : ​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​ ​​​​_________________________________________________ 

__________________________________________________________________________________________ 





7.
(a)
Approval of  DMC & MA required under SC  

No. ______?    Yes/No






(b)
If yes, draft DMC & MA and Checklist submitted?

Yes/No
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Checked
Remarks


8.
(a)

(b)
Deposit/registration of approved car park layout plan required under SC No. ____________?   Yes/No

If yes, has the car park layout plan been deposited/ registered? Yes/No





9.
Other special requirements for consent under lease 

conditions, please specify: SC No(s).  ___________________________ 

__________________________________________________________________________________________ 
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Encl. No.
Checked
Remarks

(C)
DOCUMENTS SUBMITTED






1.
Draft S/D (in duplicate)

(         )




2.
Draft ASP (in duplicate)



(         )




3.
The required AP(s Certificate (referred to in Clause (4) of S/D) dated _____________________________________

(         )




4.
Satisfactory evidence of financial ability to complete the 

development (all required documents referred to in Items

(F) 1-2)

(         )




5.
One set of Government Grant and Deed Register/Record 

of Owners/Computer printout certified by Land Registrar or a solicitor



(         )







For Official

Use Only

 



Encl. No.
Checked
Remarks


6.
DDH Approval (if required) dated ___________________

    (       )




7.
Approval of Master Layout Plans (if required) dated ______________________________________________

    (       )




8. (a)
Approval of Car Park Layout Plans (if required) dated ​​​

_____________________________________________



    (       )




  (b)
Evidence of deposit of Car Park Layout Plan (if required)

______________________________________________

    (       )




9.
Approval of Landscaping Proposals (if required) dated  

____________________________________________

    (       )




10.
An AP/Surveyor(s Certificate (referred to in Clause (5) of S/D) dated​​​​​​​ _______________________ (where applicable)

    (       )




11.
Others (please specify) _________________________

    (       )








For Official

Use only




Checked
Remarks

(D)
DEVELOPMENT PROGRESS





1.
Have the building plans of the development been approved by the Building Authority under Buildings Ordinance?  Yes/No





2.
Have foundation works been completed? Yes/No





3.
Has consent to commence building works on the superstructure of the building(s) been issued by the Building Authority in Form BD 103 under the provisions of s.14 of the Buildings Ordinance?  Yes/No





4.
The AP has certified vide his certificate referred to in Item (C)(3) above that -






(a)
Stage of development :  _________________________  ____________________________________________

____________________________________________






(b)
Total building cost $ ___________________________






(c)
Expended building cost $ _______________________
















For Official

Use Only






Checked
Remarks



(d)
Outstanding building cost $ _____________________






(e)


Expected date of compliance  :  __________________ ____________________________________________





5.
Date of compliance inserted in Clause 4(1)(c) of  draft ASP  should be the date referred to in Item (D)4(e) (this date not to exceed 3 months from the current BC expiry date referred to in Item (B) 4)  : ___________________________________




(E)
STAKE CALCULATION












       (Expended





construction cost)





              (Land cost ) $       +    $





100% X ------------------------------------------------------------------------





              (Land cost) $        +   
$





                                     (Total construction 





        cost)







= Approx. _________________% (must exceed 30%)











For Official

Use Only






Checked
Remarks


For Exclusion Order Cases







                        (Tenants(       
(Expended     

                        compersation)    construction costs)

        (Land cost ) $  +  $           + 
$               





100% X ------------------------------------------------------------------------





        (Land cost ) $  +  $           +
$

                        (Tenants(
(Total 


compersation)
construction costs)











= Approx. _________________% (must exceed 30%)









For Official

Use only




Encl. No.
Checked
Remarks








(F)
Finance






1.
Building Mortgage (B/M)







(a)
Approval (if required) given on _____________

          





(b)
(i)
Date of B/M ______________________

         






(ii)
Registered by M/N _________________

         





(c)
Name of Mortgagee : ____________________

         





(d)
Total secured amount : ___________________

         





(e)
Partial Re-assignment provided in registered 

B/M :





   


(i)
Yes, see Clause ___________ on P. ____

         



















For Official

Use Only







Encl. No.
Checked
Remarks




(ii)
No, a Deed of Variation to provide for

partial reassignment (see Clause _______

on P. ________________ of the draft 

D/V) is submitted for approval herewith.

     (      ) 

        





(f)
Mortgagee Certificate dated __________________

     (      )





(g)
Amount drawn as certified by Mortgagee :

$ _______________________________________







(h)
Undrawn balance as at ________________ : 

$  ______________________________________

         





(i)
(i)
Undrawn balance sufficient to cover the 

outstanding building cost?

Yes/No

         









For Official

Use Only







Encl. No.
Checked
Remarks




(ii)
If not, then it is proposed to finance the 

difference by ___________(specify 

Building Mortgage/ Bank Undertaking here)






2.
Bank Undertaking







(a)
Form of Bank/DTC Undertaking produced in 

standard form?  Yes/No

     (      )

         





(b)
Name of licensed Bank/DTC :

______________________________________

         








For Official

Use Only






Checked
Remarks



(c)
Liability : $ __________________________






(d)
(i)
Is the amount sufficient to cover the 

outstanding building cost?  Yes/No







(ii)
If not, then it is proposed to finance the difference by _____________ (specify Building Mortgage/ Bank Undertaking here)





3.
Unsecured Loan

(loan already expended on construction costs and not 

for financing outstanding construction costs)




        

(a)
Has unsecured loan been advanced to finance the construction costs? Yes/No











For Official

Use Only








Checked
Remarks



(b)
If yes,

Names of Lenders/Financiers : ____________________________

____________________________






(c)
Have Lenders/Financiers agreed to join in as 

parties to the ASPs and confirmed, as required

by Clause 31 of the ASP, that they will not call 

back any part of the loans until completion of 

development?  Yes/No




(G)
OTHER POINTS FOR ATTENTION




























Appendix VIII


IN THE MATTER of (here insert the particulars of the property)




and




IN THE MATTER of the Oaths and Declarations Ordinance




I,



of



, solicitor, do hereby solemnly and sincerely declare as follows :-




(1)          I am a partner in the firm of
            

, solicitors, which has been instructed by


 ((the Owner() to act in connection with the sale of units now in the course of construction, on the above-mentioned property ((the Development().



* delete if inapplicable
(2)          I make this Statutory Declaration on behalf of my firm for the purpose of obtaining consent to the sale of units in the Development ((the Consent() under the provisions of the Conditions of *Sale*/Grant/Exchange/New Grant No. _______*/as modified by an Exclusion Order/a Modification Letter dated __.and registered in the Land Registry/ ............. New Territories Land Registry by Memorial No. .....................under which the above-mentioned property is held from the Government of the Hong Kong Special Administrative Region ((the Grant().



* delete if inapplicable

(3)(a)
In accordance with instructions received from the Owner my firm has drawn up the form of Sale and Purchase Agreement for the sale of units in the Development and it is now produced to me marked A-1 exhibited hereto.  I have personally examined the form produced to me and marked Exhibit A-1 and declare that *[except insofar as any variations have been approved by the Legal Advisory and Conveyancing Office ((LACO()] its contents in all respects accord with the standard form of Agreement for Sale and Purchase at Appendix IX to LACO Circular Memorandum No. 40.



*delete if inapplicable
(b)
My firm has received instructions from the Owner to prepare the form of Deed of Mutual Covenant incorporating a Management Agreement (if any) for the sale of units in the Development.  I have personally examined the form thereof and produced to me marked Exhibit A-2, and I hereby declare that *[except insofar as any variations have been approved by LACO] its contents





(i)
in all respects accord with :-





(a)  the guidelines set out in Land Office Circular Memorandum No.91 as amended by Legal Advisory and Conveyancing Office ((LACO() Circular Memoranda Nos.4, 4A and 9,





(b)     all the conditions of the Grant; and





(ii)   are not in any respect contrary to any of the said guidelines [except as aforesaid] nor to any of the conditions of the Grant.







(4)         Mr


of Messrs


, the authorised person for the Development for the purposes of the Buildings Ordinance has issued his certificate -




(a)
that the building plans of the Development have been approved by the Building Authority under the Buildings Ordinance;




(b)
that the foundations of the proposed building(s) within the Development have been completed;




(c)
that consent to commence building works on the superstructure of the building(s) has been issued by the Building Authority in Form BD103 under the provisions of section 14 of the Buildings Ordinance;




(d)
that building works on the superstructure of the building(s) within the Development have commenced/will commence on the            day of
  19
;




(e)
as to the total construction costs of the Development under the Memorandum of Agreement relating to the building contract covering the Development entered into between the Owner and ____________________;




(f)
as to the cost expended and what remains to be expended to complete the Development;




(g)
as to the stage the work has reached at the date of the certificate;



[phased developments]
(h)
that the conditions of the Grant can be complied with by the     day of                 19     ;[in relation to the Building(s) which are the subject of this Consent]; and



Amend as applicable to fit the actual method adopted referred to in (5)


(i)
as to the total gross floor area of the Common Areas (as hereinafter defined) and the total gross floor area of the Development.

Amend as applicable to fit the actual method adopted referred to in (5), if applicable


(j)
as to the gross floor area of each of the units and the total gross floor area of all the units of the Development.


The certificate in question, a copy of the letter of approval of the building plans by the Building Authority, a copy of Consent in Form BD 103 and a copy of the said Memorandum of Agreement are now produced to me and marked A-3, A-4, A-5 and A-6 respectively and are exhibited hereto.



Delete as applicable

Delete as applicable


(5)     I hereby further declare that the Owner/authorised person/ surveyor has confirmed to me that the number of undivided shares to be allocated under the said Deed of Mutual Covenant incorporating a Management Agreement (if any) to the common areas and amenities as specified in Special Condition(s) No(s) _________ of the Grant ((the Common Areas() shall bear the same proportion to the total number of undivided shares of the Development as the total gross floor area of the Common Areas bears to the total gross floor area of the Development as certified by the authorised person/surveyor named below and that the number of shares to be allocated to each unit of the Development for the purpose of determining the liability of the owner of each such unit in respect of the payment of the expenses and charges for the maintenance and management of the Development shall bear the same proportion to the total number  of   shares  so  allocated  to  all  the units of  the Development as the [gross floor area]/ [value] of the respective unit bears to the total [gross floor area]/ [value] of all the units of the Development as certified by the architect/authorised person/surveyor named below.  [A copy of the certificate issued by   Mr                   of Messrs           , the authorised person of the Development as to the basis on which the undivided shares in the lot have been calculated and the gross floor area of each of the units and the total gross floor area of all the units of the Development is now produced to me and marked A-7 and exhibited hereto.]  [A copy of the certificate issued by Mr.            of Messrs           , a professional member of the Royal Institute of Chartered Surveyors, Hong Kong Branch/Hong Kong Institute of Surveyors as to the basis on which the undivided shares in the lot have been calculated and the value of each of the units and the total value of all the units of the Development adopted for this purpose has been produced to me and marked A-7 and exhibited hereto.]



Applicable where financing is by way of B/M.
(  )     To finance the balance of the development costs, a building mortgage/a debenture dated

and registered in the Land Registry/

New Territories Land Registry ((the Building Mortgage() has been entered into between the Owner and

 ((the Mortgagee() to cover the full balance of the amount to be expended and my firm has received confirmation from the Mortgagee as to the amount remaining undrawn and a copy of the confirmation is now produced to me marked A-8 and exhibited hereto.  The Mortgagee has undertaken to inform my firm in the event of any of the facilities still remaining being cancelled for any reason other than drawings pursuant to the Building Mortgage or payment of the development cost from other sources.




(  )     In the event of the Mortgagee advising my firm of the cancellation of the facilities for any reason and unless my firm holds sufficient funds in the stakeholders( account as provided in the Sale and Purchase Agreement marked Exhibit A-1 to finance the balance of the construction costs, my firm undertakes to inform the Director of Lands and recognizes that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.



Applicable where unsecured loans have been financed by third parties
(  )     To finance the development cost, unsecured loans have been made and are to be made to the Owner by [name of Financier(s)] ((the Financier(s)().  My firm has received confirmation in writing from the Financier(s) that he/they will not call back any loans made or to be made to the Owner until the Development has been completed and that, if necessary, the Financier(s) will provide all further finance to enable the Owner to complete the Development.




(  )     In the event of the Financier(s) advising my firm that he/they will not, or will not be able to, finance the construction of the Development for any reason by providing the balance of the construction costs, my firm undertakes to inform the Director of Lands and recognizes that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.



Applicable where Bank Undertaking is submitted as evidence of financing
(  )     [Name                 of               Bank] has undertaken with the Government of the Hong Kong Special Administrative Region that if the Owner shall be unable to finance the completion of the Development they will upon written request by the Director of Lands advance to the Owner an amount not exceeding HK$                      or the amount of construction costs remaining to be expended to complete the Development as certified by the said authorised person (whichever shall be the lesser) to enable the Owner to complete the whole of the Development.  A copy of the Undertaking is now produced to me marked (A-  ( and exhibited hereto.




(  )     My firm further undertakes that all sums paid by purchasers of units in the Development will be held by my firm as stakeholders and will not be released save in accordance with provisions set out in the Sale and Purchase Agreement marked Exhibit A-1.




(  )     I further declare that my firm has received confirmation from the Owner that the sales brochure has been/will be made available to the prospective purchasers and in accordance with the Consent given in consequence of this Declaration will contain, inter alia, the information about the Development required under Paragraphs II 11.3.1(a) and (b) in the Annex to LACO Circular Memorandum No. 40 and the copies of the same have been/will be sent to the Consumer Council, the Secretary for Housing and the Estate Agents Authority.




(  )     In the event of my firm ceasing to act in respect of the Development and the sale of units therein, my firm undertakes to inform the Director of Lands and recognizes that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.




(     )       My firm further undertakes that we will check the terms and contents of all signed preliminary agreements in respect of units which have been sold and for which we are instructed by the purchaser to prepare formal Agreements for Sale and Purchase and will satisfy itself that the terms of any preliminary agreement do not breach any conditions of the Consent of the Director of Lands for the sale of units in the Development.  My firm will not act for either party in the sale of any unit in respect of which the terms of the preliminary agreement are in breach of the Consent given and my firm will immediately notify the Director of Lands of any such breach with details of the units concerned.  I acknowledge that any breach of the Consent apparent on the face of the preliminary agreement will immediately act as a suspension of the Consent for the whole of the Development and that my him will immediately inform the vendor that no further sales of units in the Development shall take place until the Director of Lands has confirmed in writing that the Consent is reinstated in respect of the unsold units.




AND I MAKE this Statutory Declaration conscientiously believing the same to be true, by virtue of the Oaths and Declarations Ordinance.



Appendix IX


This Agreement is made the               day of              One thousand nine hundred and







*Delete if inapplicable
BETWEEN the Vendor *[the Financier] and the Purchaser whose particulars are set out in Schedule 1.








WHEREAS : -







Recitals
(1)
The Vendor is obliged under the Government Grant to erect and complete upon the land before the [    ] day of [         ] 19[  ] the Development in all respects complying with the General and Special Conditions contained in the Government Grant.








or











(1)
Under the Exclusion Order the Vendor is obliged to erect and complete not later than the [        ] day of [             ] 19[  ] the Development on the land in accordance with the building plans.








(2)
For the purpose of selling and assigning various parts of the Development certain undivided shares of and in the land have been allocated to such parts, such shares being subject to adjustment by the Vendor under Clause 21.








(3)
The Vendor has obtained the consent of the Director of Lands to enter into (inter alia) this Agreement for the sale of the Property.








NOW IT IS HEREBY AGREED AS FOLLOWS : -







Interpretation
1.
(1)
In this Agreement including the recitals the following expressions shall have the following meanings except where the context otherwise permits or requires: -










(a)
(Authorised Person( means [      ], and this expression shall include any other authorised person or persons as defined in Section 2(1) of the Buildings Ordinance for the time being appointed by the Vendor in his place.







*Applicable only if Director of Lands( consent has been granted for sales in phases, and delete if inapplicable


(b)
*[(Building( means the building or buildings comprised in [Phase [  ] of] the Development of which the Property forms part.] 







*Delete if inapplicable


(c)
*[(Building Mortgage( means the [

] dated the [

] day of  [
] made between the Vendor of the one part and [

] of the other part registered in the Land Registry/   [

] New Territories Land Registry by Memorial No.  [        ].]










(d)
(building plans( means the general building plans and specifications prepared by the Authorized Person and approved by the Building Authority under Reference No. [    ] and includes any approved amendments thereto.






















(e)
(Certificate of Compliance( means the certificate issued or to be issued by the relevant Government authority to the effect that all the positive obligations of the Vendor under the Government Grant in relation to the land have been fulfilled.










(f)
(Construction Cost( means : -







*Delete if inapplicable





(i)
any amount incurred or paid to any contractors or suppliers for work done, or materials or goods supplied, in connection with the construction of the Development and in rendering the Development fit to qualify for the issue of the Occupation Permit *[and the Certificate of Compliance]; and



*Delete if inapplicable



(ii)
any other amounts (including professional fees) which (in the opinion of the Authorised Person) need to be incurred by the Vendor in order to complete the construction of the Development in accordance with the building plans and in rendering the Development fit to qualify for the issue of the Occupation Permit *[and the Certificate of Compliance];










(g)
(Deed of Mutual Covenant( means the document to be registered in the Land Registry/ [



] New Territories Land Registry by which the rights, interests and obligations of all or any of the co-owners of the land and the Development among themselves are defined and incorporates a Management Agreement (if any).






















(h)
(Development( means the [insert brief description of the development giving as much information as reasonably practicable so that a purchaser will have a general understanding as to the nature and composition of the development, the communal and recreational facilities provided therein, other special features (if any), etc.] now being constructed or to be constructed on the land in accordance with the building plans and intended to be known as  [(

     (].







*Delete if inapplicable


(i)
*[(Exclusion Order( means the Exclusion Order dated the [    ] day of [        ] and registered in the  Land Registry/ [
      ] New Territories Land  Registry by Memorial No. [    ].]










(j)
(expiry date of the Building Covenant Period( means the date by which the Development is required to be completed under the Government Grant/Exclusion Order on the land or any extended period granted by the Government.




(k)
(Government( means the Government of the Hong Kong Special Administrative Region.






(l)
(Government Grant( means the Government Grant document specified in Schedule 2.






(m)
(land( means all that piece or parcel of land known and registered in the Land Registry/ [


] New Territories Land Registry as [Insert lot number].












(n)
(Occupation Permit( means that written permission to be issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development to be occupied and includes a Temporary Occupation Permit.










(o)
(Office hours( means 10:00 a.m. to 4:30 p.m. on weekdays and 10:00 a.m. to 12:00 noon on Saturdays.







*Delete if inapplicable


(p)
*[(Phase [   ]( means the phase of the Development comprising [Blocks    ].]










(q)
(Property( means the property described in Schedule 3.










(r)
(Temporary Occupation Permit( means the temporary permit to be issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development or any part thereof comprising the Property to be occupied.










(s)
(Saleable area( means : -











(i)
in relation to a unit enclosed by walls, the floor area of such unit (which shall include the floor area of any balconies and verandahs), measured from the exterior of the enclosing walls of such unit except where such enclosing walls separate two adjoining units in which case the measurement shall be taken    from the middle of those walls, and shall include the internal  partitions and columns within such unit; but shall exclude the common parts outside the enclosing walls of such unit Provided That if any of the enclosing walls abut onto a common area, then the whole thickness of the enclosing walls which so abut shall be included;











(ii)
in relation to any cockloft, the floor area of such cockloft measured from the interior of the enclosing walls of such cockloft;











(iii)
in relation to any bay window which does not extend to the floor level of a unit, the area of such bay window measured from the exterior of the enclosing walls or glass windows of such bay window and from the point where the bay window meets the wall dropping to the floor level of a unit but excluding the thickness of such wall;







(iv)
in relation to any carparking space, the area of such carparking space (the dimensions of which are more particularly set out in Schedule 3) measured from the interior of its demarcating lines or enclosing walls, as the case may be;











(v)
in relation to any yard, terrace, garden, flat roof or roof, the area of such yard, terrace, garden, flat roof or roof measured from the interior of their boundary lines, and where the boundary consists of a wall, then it shall be measured from the interior of such wall;











Where the Property consists of any of the above-mentioned items, the saleable area of each of such items shall be specified and described separately in Schedule 3.
















(t)
(Statutory Declaration( means the Statutory Declaration of the solicitor for the Vendor registered in the Land Registry/ [

] New Territories Land Registry by Memorial No. [   ] in support of the application for the consent of the Director of Lands to sell the Property.









(2)

In this Agreement, if the context permits or requires, the singular number shall include the plural and the masculine gender shall include the feminine and the neuter.



Sale and purchase

*Delete if inapplicable
2.
The Vendor shall sell and the Purchaser shall purchase the Property TOGETHER with the right in common with the Vendor or other person or persons claiming through, under or in trust for the Vendor to use for the purpose of access to and egress from the Property the lifts, entrance hall, staircases and landings in the Development and such of the passages therein intended for common use and serving the Property and the appurtenances thereto and TOGETHER with all rights of way (if any) and other rights and all privileges, easements and appurtenances thereunto belonging or appertaining AND all the estate, right, title, interest, property, claim and demand whatsoever of the Vendor in and to the Property EXCEPTING AND RESERVING unto the Vendor and its successors and assigns other than the Purchaser the right to the exclusive use, occupation and enjoyment of the whole of the Development *[including the external walls (if any) of the Property] SAVE AND EXCEPT : -









(a)
the Property; and



(b)
such areas and facilities (if any) as may be designated as common areas or common parts and facilities in the Deed of Mutual Covenant or are intended for common use.







Purchase price
3.
(1)
The purchase price shall be the sum set out in Schedule 4 and shall be paid by the Purchaser to the Vendor(s solicitors as stakeholders in the manner set out in Schedule 4.








(2)
In the event of any money paid hereunder to the stakeholders not being applied in the manner set out in Clause 26, such money shall be deemed to have been paid by the Purchaser to Messrs. [         ] as agents for the Vendor.








(3)
In the event of the Purchaser being required pursuant to Schedule 4 to pay the balance of the purchase price when the Vendor is not at that time in a position validly to assign the Property to the Purchaser for whatever reason, the Purchaser shall be entitled to withhold such payment until the Vendor is in a position validly to assign the Property and has given at least 14 days( notice in writing to that effect to the Purchaser.  Provided that where the Purchaser has opted for payment of the full balance of purchase price within

days of the signing hereof in accordance with Schedule 4 then this sub-clause (3) shall not apply.

























(4)
In respect of each payment of the purchase price or any part thereof 

required to be made hereunder, the Purchaser shall deliver to the Vendor(s solicitors on the date on which such payment is required to be made hereunder a cashier order issued or a cheque certified good for payment by a licensed bank in the Hong Kong Special Administrative Region in favour of the Vendor(s solicitors for the relevant amount.









(5)
Subject to sub-clause (3) but without prejudice to any other remedy hereunder, the Vendor shall be entitled to demand and receive payment of interest on the amount of any part of the purchase price not paid on its due date at the rate of 2% per annum above the prime rate specified by the Hongkong and Shanghai Banking Corporation Limited from time to time calculated from the date on which the same ought to have been paid by the Purchaser to the date of actual payment.







Completion of Building/Development,  extension of time, rescission, Certificate 

of Compliance
 4.
(1)
The Vendor shall : -

(a)
continue the construction of the Development with all due expedition;






(b)
comply with the requirements of the Building Authority and of any other relevant Government authority relating to the Development; and







*For phased development

*Insert AP(s estimated date of compliance


(c)
complete the Building/ Development in all respects in compliance with the conditions of the Government Grant *[in so far as they relate to the Building] and the building plans on or  before the *[

] day of [

] subject to such extensions of time as may be granted by the Authorised Person in accordance with sub-clause 5(a).









(2)
The Vendor shall complete the Development in all respects in accordance with the building plans by the expiry date of the Building Covenant Period.  If at any time it appears likely in the opinion of the Authorised Person that the Development will not be completed by the expiry date of the Building Covenant Period the Vendor shall promptly apply for and obtain such extension of time for completing the Development as shall be required and shall pay any premium to the Government for such extension.  The Vendor shall notify the Purchaser of such application and the terms of extension granted within 30 days of each event.







*This phrase is to be inserted in phased development only

(3)
If the Vendor fails to apply for and obtain any necessary extension of time for completing the Development under sub-clause (2) and fails to complete the Development by the expiry date of the Building Covenant Period, the Purchaser shall be entitled, *[unless the completion of the sale and purchase herein has taken place], in addition to any other remedy that he may have, to give the Vendor notice in writing in that behalf to rescind this Agreement and upon service of such notice, this Agreement shall be rescinded within 7 days thereafter and the Vendor shall repay to the Purchaser all amounts paid by the Purchaser hereunder together with interest thereon at the rate of 2% per annum above the prime rate specified by the Hong Kong and Shanghai Banking Corporation Limited from time to time from the date or dates on which such amounts were paid to the date of repayment, the repayment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.









(4)
(a)
Subject to sub-clause (4)(b), if the Vendor fails to complete the Building/Development by the date specified in sub-clause (1)(c) as extended by any extensions of time granted by the Authorised Person under sub-clause (5)(a), the Purchaser shall be at liberty by notice in writing to the Vendor to rescind this Agreement and upon service of such notice, this Agreement shall be rescinded within 7 days thereafter and the Vendor shall repay to the Purchaser all amounts paid by the Purchaser hereunder together with interest thereon at the rate of 2% per annum above the prime rate specified by the Hongkong and Shanghai Banking Corporation Limited from time to time from the date or dates on which such amounts were paid up to the date of repayment, the repayment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.




(b)
If the Purchaser does not rescind this Agreement under sub-clause (4)(a) within 28 days from the date specified in sub-clause (1)(c) or any extended date, he shall be deemed, without prejudice to his rights under sub-clause (4)(c) hereof, to have elected to wait for completion of the Building/Development.  In such event the Vendor shall pay to the Purchaser interest at the rate of 2% per annum above the prime rate specified by the Hongkong and Shanghai Banking Corporation Limited from time to time on all amounts paid under this Agreement from the date following the date or extended date specified in sub-clause (1)(c) or any extended date up to the date of completion of the Building/Development.  Such interest shall be paid or allowed as a credit to the Purchaser in respect of the purchase price on completion of the sale and purchase.










(c)
If the Building/Development is not completed in accordance with the building plans and the other provisions of this Agreement within a period of 6 months from the date specified in sub-clause (1)(c) or any extended date under sub-clause (5)(a), the Purchaser shall be at liberty either to rescind this Agreement in which event the provisions of sub-clause (4)(a) relating to repayment and interest shall apply or to await the completion of the Building/Development in which event the provisions of this sub-clause (4)(b) relating to the payment of interest shall apply.









(5)
(a)
The Vendor shall be entitled to such extensions of time for completion of the Building/Development beyond the date stated in sub-clause (1)(c) as shall be granted by the Authorised Person and appear to him to be reasonable having regard to delays caused exclusively by any one or more of the following reasons: -











(i)
Strike or lock-out of workmen;





(ii)
Riots or civil commotion;





(iii)
Force majeure or Act or God;





(iv)
Fire on other accident beyond the Vendor(s control;





(v)
War; or





(vi)
Inclement weather and for the purpose of this Agreement inclement weather means rainfall in excess of 20 millimetres in a twenty-four hour period (mid-night to mid-night) as recorded at the Hong Kong Observatory, a Rainstorm Black Warning is issued or the hoisting of Typhoon Signal No. 8 or above at any time between the hours of 8:00 a.m. and 5:00 p.m.










(b)
The Vendor shall notify the Purchaser in writing within 14 days from the issue of any such extensions of time granted by the Authorised Person and furnish the Purchaser with a copy of the relevant certificate of extension.









(6)
The Vendor shall apply in writing for a Certificate of Compliance or the consent of the Director of Lands to assign in respect of the Building/Development within 14 days of his having completed the Building/Development as stipulated in sub-clause (1)(c) above.









(7)
For the purpose of this Clause the issue of a Certificate of Compliance or  consent to assign by the Director of Lands shall be conclusive evidence that the Building/Development has been completed or is deemed to be completed as the case may be and nothing in this sub-clause shall preclude the Vendor from proving that it has complied with sub-clause (1)(c) above by any other means.







Completion
5.
(1)
The Vendor shall notify the Purchaser in writing that he is in a position validly to assign the Property within one month of the issue of the Certificate of Compliance or the consent of the Director of Lands to assign, whichever shall first happen.







 

(2)
The sale and purchase shall be  completed  at  the  offices of Messrs. [

] during office hours within 14 days of the date of the notification to the Purchaser that the Vendor is in a position validly to assign the Property to the Purchaser.







  

(3)
Where the Purchaser under this Agreement is not the assignee personally executing the Assignment of the Property from the Vendor, the Purchaser is hereby required to disclose such information as will enable the Vendor to set out at length in the Assignment full details (including identity card numbers and full addresses) of all confirmors, nominees, sub-purchasers or other intermediate parties who had purchased or sold the Property or any interest therein by any means whatsoever and the full monetary price or other consideration and including any commissions, reservation or agents fees or any other amount which any of the parties knows has been paid or given to any person in connection with any intermediate transaction in addition to the consideration payable to the Vendor for the assignment under this Agreement, and in the event of the failure of the Purchaser and any other intermediate party failing to provide the required information to the satisfaction of the Vendor, the Vendor may notwithstanding anything to the contrary contained in Clause 6 hereof refuse to complete the assignment in favour of any assignee other than the Purchaser under this Agreement without incurring any liability for damages or otherwise to the Purchaser or any of the intermediate parties, whether disclosed or not.

Possession
6.
Subject to Clause 5 hereof, on completion of the sale and purchase, the Vendor and all other necessary parties (if any) will execute a proper assurance of the Property to the Purchaser free from incumbrances but subject to the Government Grant.  Subject as hereinafter mentioned, the Purchaser shall on completion of the sale and purchase be entitled to vacant possession of the Property, all outgoings including management fees up to and inclusive of the completion date being paid by the Vendor.







Risk
7.
The Property shall as between the Vendor and the Purchaser remain at the Vendor(s risk until the date fixed for completion of the sale and purchase in Clause 5.







 Requisition on title
8.
If the Purchaser shall make and insist on any objection or requisition in respect of the title or otherwise which the Vendor shall be unable or (on the ground of difficulty, delay or expense or on any other reasonable ground) unwilling to remove or comply with, the Vendor shall, notwithstanding any previous negotiation or litigation, be at liberty to cancel the sale on giving to the Purchaser or his Solicitors at least 14 days( notice in writing to that effect, in which case unless the objection or requisition shall have been in the meantime withdrawn, the sale shall on the expiry of the notice be cancelled and the Purchaser shall be entitled to a return of the deposit and other sums of money already paid but without interest, costs or compensation.







Government Grant
9.
(1)
The Property is sold subject to and with the benefit of the Government Grant, for the term of years created thereby and with any right of renewal thereby granted and subject to all easements (if any) subsisting therein.








(2)
No error, mis-statement or mis-description shall cancel the sale nor shall any compensation be allowed in respect thereof save as otherwise provided in this Agreement and except where such error, mis-statement or mis-description relates to a matter materially and adversely affecting the value or user of the Property.







Warranties
10.
The Vendor hereby warrants : -




(a)
that consent in writing for the Vendor to enter into this Agreement has been obtained under the Government Grant;


















(b)
that at the date hereof (i) the building plans have been duly approved, (ii) the Authorised Person has duly certified that the foundations of the Building/Development have been completed, (iii) the consent of the Building Authority has been given under the Buildings Ordinance to commence building works on the superstructure of the Building/Development and (iv) to the best of the Vendor(s knowledge no impediment exists which would prohibit or impede the completion of construction of the Building/Development within the time specified in Clause 4(1)(c);






A schedule of fittings and finishes conforming with para. 11.3.1(a) of the Annex to this LACO CM must be included in this  Agreement

(c)
that the fittings and finishes specified in Schedule 5 shall, on or before completion of the construction of the Building/Development, be incorporated into the Property Provided Always that if the Vendor is prevented by force majeure or other reason beyond his control from obtaining such fittings and finishes, other fittings and finishes certified by the Authorised Person to be of comparable quality may be substituted;








(d)
that subject to Clause 20 the Property will on completion of the construction of the Building/Development be as shown on the plan attached hereto and the saleable area will be as specified in Schedule 3;






*Delete if inapplicable

(e)
that on completion of the Development the Vendor shall provide the communal *[and recreational] facilities set out in Schedule 6.







Rights of Purchaser
11.
(1)
The Purchaser shall at any time before completion of the sale and purchase be at liberty to : -
















(a)
subject to sub-clause (2) hereof, sub-sell the Property or transfer the benefit of this Agreement without any interference or charges by the Vendor or anyone claiming under or through the Vendor;










(b)
charge or mortgage the Property for the purchase money thereof Provided Always that notice in writing of any such charge or mortgage is given to the Vendor or his solicitors;










(c)
instruct any firm of solicitors of his choice to act for him in this Agreement and the subsequent Assignment to the Purchaser and in the event that the Purchaser instructs solicitors other than the Vendor(s solicitors to act for him, each party shall pay its own solicitors( costs of and incidental to this Agreement and the subsequent Assignment to the Purchaser (including all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment). 









(2)
The Purchaser hereby covenants with the Vendor that in the event that the Purchaser sub-sells the Property or transfers the benefit of this Agreement in any manner whatsoever and whether by written or unwritten agreement before the completion hereof, the Purchaser will procure from the sub-purchaser, donee, nominee, beneficiary, attorney or other transferee whomsoever a covenant in the sub-sale Agreement for Sale and Purchase or impose a binding obligation in such other agreement to the effect that such sub-purchaser or other transferee whomsoever shall (i) disclose, by setting out at length in the sub-sale Agreement for Sale and Purchase or other agreement whatsoever, full details (including identity card numbers and full addresses) of all confirmors, nominees and other intermediate parties who had purchased or sold the Property or any interest therein by any means whatsoever and the full monetary price or other consideration including any commission, reservation or agents fee or any other amount which any of the parties knows has been paid or given over to any person in addition to the consideration payable to the Vendor for the assignment and (ii) will procure from any subsequent sub-purchaser or other transferee a covenant, in the subsequent sub-sale Agreement for Sale and Purchase or impose a binding obligation in any other agreement, having similar effect as this Clause 11(2).







Cancellation of Agreement

(3)
In the event of the Purchaser requesting and the Vendor agreeing to execute a Cancellation Agreement or any other means which has the effect of cancelling this Agreement or the obligations of the Purchaser hereunder, the Vendor shall be entitled to retain the sum of 5% of the total purchase price of the Property as consideration for his agreeing to cancel this Agreement and not as a penalty and the Purchaser will in addition pay or reimburse, as the case may be, to the Vendor all legal costs, charges, disbursements (including stamp duty, if any) in connection with the cancellation of this Agreement.



Good title
12.
(1)
The Vendor shall at his own expense show a good title to the Property and produce to the Purchaser for his perusal such certified or other copies of any deeds or documents of title, wills and matters of public record as may be necessary to complete such title.  The costs of verifying the title, including search fees, shall be borne by the Purchaser who shall also, if he requires certified copies of any documents in the Vendor(s possession relating to other property retained by the Vendor as well as to the Property, pay the cost of such certified copies.







(2)
The Purchaser shall raise no objection if the Vendor(s interest in the Property is an equitable interest and not a legal estate.



Documents of title
13.
Such of the documents of title as relate exclusively to the Property will be delivered to the Purchaser.  All other documents of title in the possession of the Vendor will be retained by him and he will, if required, give to the Purchaser a covenant for the safe custody, production and delivery of copies thereof at the expense of the Purchaser.






Costs and disbursements of Agreement 

*Delete as appropriate
14.
(1)
Subject to the provisions of Clause 11(1)(c), all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment to the Purchaser shall be borne and paid by the *Purchaser/Vendor.







Stamp duty etc.

(2)
All stamp duty and registration fees payable on this Agreement (if any) and the subsequent Assignment shall be borne and paid by the Purchaser.



(3)
The professional fees for the plan to be annexed to the Assignment shall be borne and paid by the Purchaser.







Time of the essence
15.
Time shall in every respect be of the essence of this Agreement.

Default of Purchaser
16.
(1)
Should the Purchaser fail to observe or comply with any of the terms and conditions herein contained or to make the payments in accordance with Schedule 4 or any interest payable hereunder within 7 days of the due date, the Vendor may (subject to Clause 3(3)) give to the Purchaser notice in writing calling upon the Purchaser to make good his default.  In the event of the Purchaser failing within 21 days from the date of service of such notice fully to make good his default, the Vendor may by a further notice in writing forthwith determine this Agreement.









(2)
Upon the determination of this Agreement pursuant to sub-clause (1) :-










(a)
the sum paid by the Purchaser under item (i) of Schedule 4 by way only of deposit shall be forfeited to the Vendor; and 










(b)
where the Purchaser has entered into possession of the Property, the Vendor shall become entitled to re-enter upon the Property and repossess the same free from any right or interest of the Purchaser therein and to receive from the Purchaser as occupation fee a sum equal to interest at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time on the unpaid balance of the purchase price for the period during which the Purchaser was in occupation.









(3)
Upon determination of this Agreement under sub-clause (1) the Vendor may resell the Property either by public auction or private contract subject to such stipulations as the Vendor may think fit and any increase in price on a resale shall belong to the Vendor.  On a resale, any deficiency in price shall be made good and all expenses attending such resale shall be borne by the Purchaser and such deficiency and expenses shall be recoverable by the Vendor as and for liquidated damages Provided That the Purchaser shall not be called upon to bear such deficiency or expenses unless the Property is resold within 6 months of the determination of this Agreement.







Default of Vendor
17.
In the event of the Vendor failing to complete the sale in accordance with the terms and conditions hereof, it shall not be necessary for the Purchaser to tender an Assignment to the Vendor for execution before taking proceedings to enforce specific performance of this Agreement.







Deed of Mutual Covenant


18.
On completion of the sale and purchase, the Purchaser shall EITHER enter into a Deed of Mutual Covenant with the Vendor to define their respective rights and obligations of and in the land and the Development and to make provisions for the management of the Development OR at the Vendor(s option accept an Assignment of the Property from the Vendor subject to and with the benefit of the Deed of Mutual Covenant entered into by the Vendor with another purchaser or purchasers in respect of the land and the Development.  Such Deed of Mutual Covenant shall follow closely the draft exhibited to the Statutory Declaration subject however to such modifications as are necessitated by changes in the building plans, any adjustment of the undivided shares, a change in the management company and the like. The provisions of the Deed of Mutual Covenant shall not conflict with the Guidelines set out in Land Office Circular Memorandum No. 91 as amended from time to time unless otherwise permitted by the Director of Lands.







Costs of DMC
19.
The Purchaser shall pay to Messrs. [          ] the costs of and incidental to the Deed of Mutual Covenant in accordance with the scale of costs prescribed in the Solicitors (General) Costs Rules which include the costs for the provision of a certified copy of such Deed of Mutual Covenant to the Purchaser.







Alteration of building plans
20.
(1)
Notwithstanding anything hereinbefore contained, the Vendor hereby reserves the right to alter the building plans whenever the Vendor considers necessary Provided That the Vendor shall notify the Purchaser in writing of such alteration if the same affects in any way the Property as soon as the same has been approved by the Building Authority.  If as a result of such alteration, the saleable area of the Property or any part thereof according to such amended plans shall differ from the saleable area specified in Schedule 3, then the purchase price shall be adjusted in proportion to the variation of the saleable area of the parts of the Property affected Provided That if the increase or reduction in the saleable area of the Property or any part thereof shall exceed 5% of the saleable area thereof as specified in Schedule 3, then the Purchaser shall be at liberty to rescind this Agreement in which event all moneys paid by him hereunder shall be returned to him with interest thereon at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time from the date or dates of payment to the date of repayment.  The Purchaser shall exercise his right of rescission by notice in writing to the Vendor within 30 days of the Purchaser being notified in writing by Vendor of the approval of such amended plans by the Building Authority, and if no such notice is received by the Vendor within such time, the Purchaser shall be deemed to have accepted such plans.









(2)
Any dispute as to -










(a)
the extent of any variation in the saleable area under sub-clause (1), or










(b)
the extent of any adjustment of the purchase price as a result thereof, or










(c)
whether the proviso to Clause 10(c) has been complied with and, if it has not, as to the extent of the damages which should be paid










shall first be referred to the Authorised Person for a decision thereon.









(3)
If either party is dissatisfied with the decision of the Authorised Person, such party shall within 14 days of the decision being communicated to him give to the other party notice of his intention to refer the matter to another authorised person as defined in Section 2(1) of the Buildings Ordinance acting as an expert.  Should the parties fail to agree on such other authorised person to be appointed within 30 days after the giving of such notice either party shall be entitled to apply to the President of The Hong Kong Institute of Surveyors for the appointment of a member of the Institute whose decision shall be final and binding on both parties.  If neither party refers the decision within the time aforesaid, the decision of the Authorised Person shall be final and binding on the parties hereto.  The costs of the Authorised Person shall be paid as directed by him in his award.







Adjustment of undivided shares
21.
The Vendor hereby expressly reserves the right to adjust the number of undivided shares into which the land and the Development shall be notionally divided and the fraction which each share bears to the whole Provided That such adjustment shall not -









(a)
alter the total number of undivided shares by more than 3% without the prior consent in writing of the Director of Lands, or









(b)
affect the Purchaser(s sole and exclusive right and privilege to hold, use, occupy and enjoy the Property.







Utility deposits
22.
Before being entitled to possession of the Property the Purchaser shall : -









(a)
reimburse the Vendor a due proportion of any deposits paid by the Vendor for the supply of water electricity and gas (if any) to the common parts of the Development; and









(b)
pay to the Vendor or the manger of the Development all the deposits and advance payments payable under the Deed of Mutual Covenant and the deposit for the removal of debris left by the Purchaser his agents or contractors.







Alteration of standard terms
23.
The terms of this Agreement shall not in any way be altered or varied without the prior written consent of the Director of Lands.









Registration

*Insert date of preliminary agreement
24.
This Agreement shall be registered at the Land Registry/[       ] New Territories Land Registry within 1 month from the *[           ] day of [      ] 19[   ] being the date of the preliminary agreement referred to at Schedule 7 item (g) of this Agreement.  







No [further] mortgage by Vendor
25.
The Vendor shall not after the execution of this Agreement enter into any [further] mortgage or charge of the Property or any other part of the land or the Development without obtaining the prior written consent of the Director of Lands but nothing herein shall prevent the Vendor from charging the unpaid proceeds of sale under this Agreement (subject however to Clause 26) to further finance the Construction Cost so long as notice of any such mortgage or charge is given to the Purchaser.







Release of purchase price
26.
(1)
Subject as hereinafter provided, any part of the purchase price paid by the Purchaser to Messrs. [            ] shall be held by them as stakeholders pending completion of the sale and purchase and shall be applied and released in the following manner only -










(a)
first, towards payment of the Construction Cost to the Vendor from time to time in such amount or amounts as shall be certified by the Authorised Person as having been expended or having become payable on the construction of the Development;










(b)
second, towards payment of funds drawn under the Building Mortgage (if any) for payment of the Construction Cost and interest thereon;










(c)
third, in the event of Messrs. [               ] at any time holding as stakeholders a sufficient sum to cover the entire outstanding balance of Construction Cost as certified by the Authorised Person from time to time and other sums referred to in sub-clause (1)(b), towards payment of any other moneys secured by the Building Mortgage;











and










(d)
fourth, in the event of Messrs. [            ] at any time holding as stakeholders a sufficient sum to cover the total of the sums referred to in sub-clause (1)(c), then Messrs. [           ] may release the excess amount to the Vendor.









Provided Always that : -










(i)
in respect of any payment under sub-clause (1)(a) Messrs. [      ] shall not at any time release to the Vendor any sum in excess of the amount certified by the Authorised Person as having been paid and/or become payable towards the Construction Cost at that time less the amount which the Vendor has drawn under the Building Mortgage for payment of Construction Cost; and










(ii)
the Vendor shall not in any circumstances draw under the Building Mortgage any part of the Construction Cost already paid under sub-clause (1)(a);









(2)
All moneys received by Messrs. [          ] as stakeholders hereunder shall be placed in a client account bearing interest and subject to clearance (if the payment is made by cheque) the Vendor shall be entitled to all interest (if any) earned on such account.







Notices
27.
Any notice required to be given hereunder shall be deemed to have been validly given if addressed to the party to whom the notice is given and sent by ordinary prepaid post to the address of such party herein stated or to his last known address if a notification of change of address has previously been given to the other party or his solicitors and shall be deemed to have been served on the second business day after the date of posting.

     





 Defects
28.
(1)
The Vendor shall at its own cost and as soon as reasonably practicable after receipt of a written notice served by the Purchaser within 6 months of the date of completion of the sale and purchase under Clause 5 remedy any defects to the Property, or the fittings or finishes specified in Schedule 5, caused otherwise than by the act or neglect of the Purchaser.  The provisions of this sub-clause are without prejudice to any other rights or remedies the Purchaser may have at common law or otherwise.









(2)
The Vendor undertakes with the Purchaser to use his best endeavours to enforce all defects and maintenance obligations under all contracts relating to the construction of the Development in so far as such defects relate to or affect the Property or the common parts and facilities of the Development.









(3)
In the event of the winding-up (whether voluntary or otherwise) or dissolution of the Vendor the benefit and rights of and in all warranties and guarantees under all contracts relating to the construction of the Development shall be assigned by the Vendor to the Owners( Corporation incorporated under the Building Management Ordinance or if no such corporation exists to the manager of the Development for the time being to be held in trust for the Purchaser and all other purchasers of units in the Development.







Provisions to survive Assignment
29.
The provisions of Clauses 10, 13 and 28 shall survive completion of the sale and purchase by the Assignment.







Public holiday etc.
30.
If the day on which completion of the sale and purchase is to take place as hereinbefore provided shall fall on a public holiday or on a day on which Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 a.m. and 5:00 p.m., completion of the sale and purchase shall be automatically postponed to the immediately following day which is not a public holiday and on which no Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 a.m. and 5:00 p.m.







*[Financier]

*Delete if inapplicable
*[31.
The Financier hereby covenants with the Purchaser that the Financier will not call back the whole or any part of the loan which has been advanced or will be advanced to the Vendor until the Development has been completed and that the Financier will, if necessary, provide all further finance to enable the Vendor to complete construction of the Development.]







Marginal notes
32.
The marginal notes to this Agreement shall not be deemed to be part hereof and shall not affect the interpretation or construction of this Agreement.







Certification of value
33.
It is hereby certified that the transaction hereby effected does not form part of a larger transaction or a series of transactions in respect of which the amount or value or the aggregate amount or value of the consideration exceeds HK$







Stamp Duty Ordinance
34.
For the purpose of section 29B(1) and (5) of the Stamp Duty Ordinance, the matters required to be specified are as set out in Schedule 7 hereto.







SCHEDULE 1

(a)
Vendor :

(b)  Purchaser :
[Insert name, title, identification document (if any) and address of the party/parties signing the Agreement] and which for the purposes of this Agreement shall include their executors and administrators.

*(c)
Financier : 

*Delete if inapplicable

SCHEDULE 2

(a)
Government Lease/Conditions of Sale/*Grant/Exchange No. 

/New Grant No.       .*as varied or modified by Modification Letter dated [     ] and registered in the Land Registry/     New Territories Land Registry by Memorial No.

(b)
Parties :

(c)
Date :

(d)
Term : 


years from


expiring on

(e)
User :

(f)
Lot Number : 

*delete if inapplicable

SCHEDULE 3

Property

SCHEDULE 4

The purchase price mentioned in Clause 3 (1) shall be HK$[

], payable by the Purchaser to Messrs. [          ] as follows: -

(i)
the amount of $[


] has been paid as deposit on signing the agreement preliminary to this Agreement;

SCHEDULE 5

Fittings and Finishes

SCHEDULE 6

Communal (and Recreational) Facilities

SCHEDULE 7
Matters required to be specified under Section 29B(5) of the Stamp Duty Ordinance :


(a)
(1)
Name of the Vendor -




Address/Registered




Office of the Vendor -



(2)
Name of the Purchaser -




Address/Registered




Office of the Purchaser -


(b)
(1)
Identification Number




of the Vendor -



(2)
Identification Number




of the Purchaser -


(c)
(1)
Business Registration




Number of the Vendor -



(2)
Business Registration




Number of the Purchaser -


(d)
Description and location



of the Property -

(e)
The Property is a residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.

(f)
Date of this Agreement -

(g)
This Agreement was preceded by [insert the name of the provisional agreement, e.g. Instruction on Sale]  on  the  same  terms  made  between [insert  the names of the parties]  on  the [ 
     
  ] day of [

] 199[  ].

(h)
There is no agreed date for the conveyance on sale or assignment of the Property [or as the case may be].

(i)
There is an agreed consideration for the conveyance on sale or assignment that is to, or may, take place pursuant to this Agreement and the amount of the consideration is $[


]. 

(j)
There is no other consideration which the parties signing this Agreement know has been paid or given, or has been agreed to be paid or given, to any person for or in connection with this Agreement or any conveyance on sale or assignment pursuant to this Agreement (excluding legal expenses) [or as the case may be].



AS WITNESS
 the hands of the said parties hereto the day and year first above written.

SIGNED by
)


)


)

on behalf of the Vendor
)


)

whose signature is verified
)


)

by : -
)

              Solicitor, Hong Kong.

*[SEALED with the Common Seal
)



)

of the Financier and SIGNED
)


)

by
)


)


)

whose signatures are
)


)

verified by : -
)]

SIGNED by the Purchaser in
)


)

the presence of : -
)

               Solicitor, Hong Kong.

*Delete if inapplicable

INTERPRETED to the Purchaser in the [



] dialect of the Chinese language by : -

Clerk to Messrs. [


]

Solicitor & C., Hong Kong

RECEIVED the day and year first above written
)











)

of and from the Purchaser the above mentioned
)











)

deposit of DOLLARS





)$












)








   ____________________________

Messrs. [


] as stakeholders


Dated                                                        19  

A G R E E M E N T

for Sale and Purchase of

REGISTERED at the Land Registry/

[             ] New Territories Land Registry by Memorial No.[


]

on


for Land Registrar

SOLICITORS, & C.,

   HONG KONG





DECLARED at         )

                                  )

                                  )

                                  )






Before me,

Notary Public/ Solicitor

Hong Kong

Appendix X

UNDERTAKING

To: 
The Government of the Hong Kong Special Administrative Region and


The Director of Lands

Re : (insert lot no & property affected)


IN CONSIDERATION of the Director of Lands granting his consent under Special Condition No.           of Conditions of Sale/Grant/Exchange No     

/New Grant No.             *as varied or modified by a Modification Letter dated the             day of         and registered in the Land Registry/New Territories Land Registry by Memorial No.     (hereinafter called (the Grant() under which the above lot is held from the Government of the Hong Kong Special Administrative Region to 




(hereinafter called (the Owner() to enter into Agreements for Sale and Purchase of undivided shares of and in the above lot, together with the right to the exclusive use and occupation of flats or units or car parking spaces in the development erected or to be erected on the above lot as more particularly described in the Agreements for Sale and Purchase prior to full compliance with the General and Special Conditions of the Grant, WE [name of bank] whose registered office is situate at

HEREBY UNDERTAKE COVENANT AND CONFIRM that should the Owner for any reason be unable to provide the finance necessary to complete the construction of the development on the above lot in accordance with the terms and conditions of the Grant and the Agreements for Sale and Purchase, we shall pay such amounts to the Owner or to such other person or persons as you shall direct, in either case as will ensure completion of the development PROVIDED always that:-


(1)
Our liability hereunder shall be limited to whichever is the lesser of (a) HK$

  certified by the Authorised Person (as defined in the Agreements for Sale and Purchase) by Architect(s Certificate dated the


 day of 


19    , as being the amount required to complete the development of the above lot in accordance with the terms and conditions of the Grant and (b) the amount at any time certified by the Authorised Person as the amount still required to complete the development of the above lot in accordance with such terms and conditions, as reduced by the total of the amounts from time to time remaining in the stakeholders( accounts maintained by the Owner(s solicitors pursuant to the terms of the Agreements for Sale and Purchase.


(2)
Our liability hereunder shall automatically cease and determine on whichever is the earlier of the following : (a) the           day of          19
  [this date to be whichever is the later of (i) the date which is 12 months subsequent to the estimated completion date of the development, as certified by the Authorised Person at the time the Undertaking is given, and (ii) the date which is 12 months subsequent to the expiry of the building covenant date in the Grant], or (b) upon the issuance of a Certificate of Compliance by the Director of Lands to the effect that the Owner has complied with all its positive obligations under the terms and conditions of the Grant in relation to the said development, or (c) when the total amount in the said stakeholders( accounts is sufficient to meet all construction costs as certified by the Authorised Person to be still required to complete the said development in accordance with the terms and conditions of the Grant, or (d) when our liability hereunder, as ascertained in accordance with paragraph (1) above, has been reduced to zero.


For the purpose of determining from time to time our contingent liability hereunder we shall be entitled to rely upon certificates from solicitors maintaining the relevant stakeholders( accounts certifying as to the aggregate amounts paid into or maintained in such accounts and upon certificates from the Authorised Person of the said development certifying as to the amount required to complete the said development of the above lot in accordance with the terms and conditions of the Grant.


We shall be entitled to require this Undertaking to be returned to us for cancellation when our liability hereunder has ceased and determined in accordance with paragraph (2) above. 


IN WITNESS whereof we have caused our Common Seal to be hereunto affixed this        day of           19    .

SEALED with the Common Seal
)

of [name of bank]
)

and SIGNED by
)




)

whose signature(s) is/are
)

verified by : -
)



          Solicitor,

      
         Hong Kong 


I, [name of solicitor], hereby confirm that the above Undertaking has been duly executed in accordance with the Memorandum and Articles of Association of [name of the bank] duly authorized by a properly convened meeting and resolution of the bank.

Solicitor

Hong Kong SAR


Dated                      19        .

[name of bank]

TO

THE GOVERNMENT OF THE HONG KONG SPECIAL ADMINISTRATIVE REGION and THE DIRECTOR OF LANDS

______________________________________

UNDERTAKING

______________________________________


REGISTERED at the Land Registry/ ________ New Territories Land Registry by Memorial No.            on




for Land Registrar

Appendix XI

Consent Fees
Description
Fee

(1)
Consent to Agreement for Sale and Purchase
38,590

(2)
Consent to amendment to approved form of Agreement for Sale & Purchase, etc.
9,590

Appendix XII

Information To Be Incorporated In A Sales Brochure

1.
Introduction

General description of development; the identity of the intended manager, if known.

2.
Location Plan


Including up-dated information on prominent environmental features in the vicinity, e.g. public park, swimming pool, refuse collection point etc.; intended user of surrounding areas, if known.

3.
Layout Plan Drawn to Scale


Including communal facilities (and their completion dates if possible); undeveloped land and its intended use within the boundary of the development; the scale used.

4.
Salient Points of Government Lease


Including lot number; lease term; user restrictions on the lot; onerous lease conditions (if any) which would restrict purchasers( usual legal rights.

5.
Detailed Plan of a Typical Floor


Showing all principal external dimensions of the unit; external dimensions of individual compartments in each unit; the scale used, a note informing prospective purchasers (i) the internal areas of units on upper floors will generally be slightly larger than lower floors due to the reducing thickness of structural walls on upper floors (ii) if there are special fittings/features affecting the enjoyment of the owner of a unit (e.g. exposed pipes) (the location of such special fittings/features should be specified).

In case there is any non-typical floor, a separate floor plan should be shown.

6.
Schedule of Flat Size


Indicating size of each unit in standard saleable area (Appendix A), areas of bay windows, roofs, flat roofs and open yards (if any) should be specified separately.

7.
Fittings and Finishes


Refer to Appendix B.

8.
Anticipated Completion Date of the Building

9.
Salient Points of DMC


Including definition of common areas; terms of appointment of Manager; principle/basis of fixing management fee; management fee deposit; a note informing prospective purchasers that a full script of the DMC is available upon request.

10.
Carpark

Specify the location, number and the minimum dimensions of the carparks.

11.
Miscellaneous Payments upon Delivery of Unit


Including debris removal deposit, reimbursement to vendor for water/electricity/gas deposit (inform purchasers of the obligation to pay such fees even though the exact amount is unknown)

12.
Date of Printing of Sales Brochure

13.
Names of Contractors and other Authorized Persons

14.
Maintenance of Slopes

If the Government Grant requires the owners to maintain at their expense any slopes within and/or outside the lot, a note informing prospective purchasers of such requirement and that under the Deed of Mutual Covenant the Manager is to be given full authority by all the owners to carry out the necessary slope maintenance works in accordance with all guidelines issued from time to time by the appropriate government department and each owner will be obliged to make contributions towards the costs of such works.  A plan showing the slopes and any retaining walls or other related structures already constructed or to be constructed within and/or outside the lot should be included in the sales brochure.

15.
Cashier Order


The sales brochure should contain a prominent statement that the cashier orders tendered by applicants at the time of registration will be encashed and the proceeds thereof held or refunded by the stakeholders without interest.

16.
Cancellation Agreement


The sales brochure should contain a prominent statement that in the event of the vendor, at the request of the purchaser, agreeing (at his own discretion) to cancel the sale and purchase or the obligations of the purchaser thereunder, the vendor will retain the sum of 5% of the total purchase price of the unit (and any parking space) in addition to payment by the purchaser of all legal costs, charges or disbursements (including stamp duty, if any) incurred by the vendor in connection with the cancellation of the sale and purchase.

Appendix XIII

Information To Be Incorporated In A Price List
1.

Price of individual units

2.

Purchase procedure

3.

Payment terms

4.

Responsibility for legal fees

5.

Administration charges for execution of any documents

6.

Instalment payment methods and interest rates in case of restricted choice of mortgage

7.

Number of units available for sale

Appendix XIV

Information To Be Disclosed Upon Request

1.
Charges for conveyancing and mortgage, stamp duties

2.
A complete set of up-dated layout plans (if any) and building plans as approved by the Building Authority under the Buildings Ordinance

3.
Full script of the form of DMC as approved by LACO

Appendix A

Definition Of (Saleable Area(
(Saleable area( means :-

(i)
in relation to a unit enclosed by walls, the floor area of such unit (which shall include the floor area of any balconies and verandahs), measured from the exterior of the enclosing walls of such unit except where such enclosing walls separate two adjoining units in which case the measurement shall be taken from the middle of those walls, and shall include the internal partitions and columns within such unit; but shall exclude the common parts outside the enclosing walls of such unit Provided That if any of the enclosing walls abut onto a common area, then the whole thickness of the enclosing walls which so abut shall be included;

(ii)
in relation to any cockloft, the floor area of such cockloft measured from the interior of the enclosing walls of such cockloft;

(iii)
 in relation to any bay window which does not extend to the floor level of a unit, the area of such bay window measured from the exterior of the enclosing walls or glass windows of such bay window and from the point where the bay window meets the wall dropping to the floor level of a unit but excluding the thickness of such wall;

(iv)
in relation to any carparking space, the area of such carparking space (the dimensions of which should be separately set out) measured from the interior of its demarcating lines or enclosing walls, as the case may be;

(v)
in relation to any yard, terrace, garden, flat roof or roof, the area of such yard, terrace, garden, flat roof or roof measured from the interior of their boundary lines, and where the boundary consists of a wall, then it shall be measured from the interior of such wall.

Appendix B

A Recommended List Of

Fittings And Finishes In A Development

EXTERIOR
External Walls

The type of external finishes

Windows
The material of the frames and glass

Bay Windows

The material and windowsill finishes of the bay windows

Planter
The type of finishes of the planters

Verandah/Balcony

The type of finishes and whether the verandah/balcony is covered or not

Drying Facilities for Clothing

The type and material of the drying facilities for clothing

INTERIOR FINISHES

Lobbies

The type of wall, floor and ceiling finishes in the lobbies

Internal Walls and Ceilings

The type of bedroom and living/dining room wall and ceiling finishes

Floors
The material of the floor and skirting of the bedrooms and the living/dining rooms

Bathroom
The type of wall, floor, and ceiling finishes and whether the wall finishes run up to the ceiling

Kitchen
The type of wall, floor, ceiling, and cooking bench finishes and whether the wall finishes run up to the ceiling

INTERIOR FITTINGS

Doors
The material, finishes and accessories of the doors (especially the entrance door to each individual unit)

Bathroom
The type and material of the fittings and equipment in the bathroom; the water supply system; bathing facilities i.e. shower or bath tub and size of bath tub if applicable

Kitchen
The material of the sink unit; the water supply system; the material and finishes of the kitchen cabinets; the type of all other fittings and equipment in the kitchen

Bedroom
The type and material of all the fittings (such as wardrobes) in the bedroom

Telephone and Aerials

The locations and number of such utilities

Electricity
Details of the fittings including safety devices, concealed or exposed conduits, the location and number of power points, sockets, air-conditioner points etc.

Gas/Electricity Supply

The type, system and location of the gas/electricity supply

Washing Machine Connection Point

The location and design of the washing machine connection point

Water Supply & Pipes

The material of the water pipes, whether they are concealed or exposed and whether hot water is available etc.

SECURITY FACILITIES

A description of security services including details of all built-in provisions and their locations

MISCELLANEOUS
Lifts
The country of origin/brand name of the lifts and whether the lifts serve all floors

Letter Box

The letter box material

Refuse Collection

The means of refuse collection, location of refuse room etc.

Water/Electricity/Gas Meters

The location of the meters and whether there are separate or communal meters of individual apartments

N.B.
(1)
If the country of origin/brand name is mentioned, the developer should undertake that materials of comparable quality will be used if the intended source becomes unavailable.

(2)
Mock-up units of accurate size and structural layout should be set up wherever possible.

�	Where the proposed form of Agreement for Sale and Purchase is in exactly the same form as Appendix IX without variation, a declaration by the applicant(s solicitor confirming this will be sufficient and there is no need to submit the draft Agreement for Sale and Purchase to LACO for prior approval.  If any variation to the prescribed form is necessary to meet the circumstances of a particular case, the solicitor must submit the draft Agreement for Sale and Purchase (in duplicate) for LACO approval in the usual way.





�	The Authorized Person should issue one single certificate covering all the matters requiring his certification.


�	The estimated date of compliance is the date estimated by the Authorized Person on which the whole development of the lot will be completed in compliance with all the lease conditions in the Government Grant.  The compliance with the Government Grant is a question of fact and is not necessarily the date by which the Authorized Person estimates that a certificate of compliance will be issued by the District Lands Officer, which may be some time after actual compliance.  This estimated date of compliance will be the date for contractual completion of the sale and purchase to be inserted in Clause 4(1)(c) of the Agreement for Sale and Purchase.





�	The forms of the Statutory Declaration (Appendix VIII) and the Agreement for Sale and Purchase (Appendix IX) have been agreed between LACO and the Law Society.  Any departures from these forms will require the approval of LACO Headquarters.  Such proposed departures will inevitably result in correspondence and discussions between the parties and hence delay in the issue of consent.  To avoid such delay, LACO will not entertain any request for amendments to these standard forms, with the exception of very rare cases where a particular amendment is considered absolutely essential either, for example for the better protection of the interests of purchasers, or because of the particular circumstances of a specific case.  Such cases will be considered on their own merits.  Any application for amendments to the substance of  the Statutory Declaration and the Agreement for Sale and Purchase will not be considered after consent is issued.  Any concern as to the contents of these documents should be resolved in the process of obtaining LACO(s approval and before consent is issued.


�	To assist the developers in giving early instructions to their solicitors to resolve any outstanding negotiations between LACO and the solicitors, LACO will keep developers informed of the progress of their applications for consent to sell.  Follow up correspondence as to the progress of the applications will be copied to the developers, including rejection of incomplete applications, requests for additional clarification and similar correspondence.


�	LACO will not check the form of the Agreement for Sale and Purchase if the solicitor confirms that it is in exactly the same form as Appendix IX without variation.  No submission of draft is required in that case.  


� Consent to sell will be given not more than 20 months before the Authorized Person(s estimated date of completion of the develoment in accordance with the building plans approved by the Building Authority and in compliance with the Government Grant.


� The address of the Consumer Council is 22nd Floor, K Wah Centre, 191 Java Road, North Point, Hong Kong.


� The address of Housing Bureau is Suites 905-909, Citibank Tower, 3 Garden Road, Hong Kong.


� The address of the Estate Agents Authority is Rooms 1701-1707A, Dah Sing Financial Centre, 108 Gloucester Road, Wanchai, Hong Kong.


�	The developer must send one copy of the advertisement that appears in the printed media to LACO not later than one day after the said advertisement first appears.


�	A letter from the solicitors( firm incorporating an undertaking to observe and comply with the conditions will be accepted by LACO as an undertaking required under the Consent Scheme.


�	The messages include 2 reports, summary report and detailed report on consents issued or pending approval.  The summary report will provide statistics on the total number of consents issued and units involved.  Information on names and units of each development, the estimated completion date of the developments, the names of the developers and solicitors( firms is available in the detailed report.  Callers can simply follow the voice instructions to obtain the required information.





� As from 12.9.1998, quota for private purchasers is increased to 20% of the total number of units to which the consent relates (see Appendix VI).


� As from 12.9.1998, amount of preliminary deposit is reduced to approximately 5% of the purchase price (see Appendix VI)


� As from 29.5.1998, the prohibition to sub-sell uncompleted flats is suspended (see Appendix V).


� As from 29.5.1998, the maximum period for the consent to take effect is extended to 20 months (see Appendix V).


� As from 29.5.1998, the maximum period for the consent to take effect is extended to 20 months (see Appendix V).


� As from 12.9.1998, the preliminary deposit is reduced to approximately 5% of the purchase price (see Appendix VI).


� As from 12.9.1998, the requirement of a further instalment after signing the formal Agreement for Sale is suspended (see Appendix VI).


� As from 29.5.1998, this measure is suspended (see Appendix V).


� As from 29.5.1998, this measure is suspended (see Appendix V).  However, Solicitors should note that the other voluntary measures are still in effect.  In particular, no change of directorships of corporate purchasers will be permitted between the signing of the preliminary agreement and the signing of the Agreement for Sale and Purchase and paying of the balance of the deposit.


� As from 12.9.1998, quota for private purchasers is increased to 20% of the total number of units to which the consent relates (see Appendix VI).


� As from 29.5.1998, the maximum period for the consent to take effect is extended to 20 months (see Appendix V).


� As from 29.5.1998, this requirement is suspended (see Appendix V).


� As from 29.5.1998, this requirement is suspended (see Appendix V).


� As from the date of this circular memorandum, the criteria for considering any exemption from registration and balloting in respect of luxury properties have been revised (see paragraph 11.4 of the Annex).


� Where the proposed form of ASP is in exactly the same form as Appendix IX to this LACO CM without variation, there is no need to submit the draft ASP to LACO for approval.





