REQUEST FOR LEGAL REPRESENTATION

1, The subject of lagal representation for a suspect
under investigation is a matter of major importance, The way
each reqguest for representation is handled invariably
influencee later decisions by criminal courts when deciding
on the admisgibility of any statements made by a suspect,
particularly whexe a statement has been made by a suspect
in custody., Investigating officers are therefore advised to
approach this subject with caution, and exercise diplomacy
when dealing with requeste from legal advisers.

2. The Rules and Directions for the Questioning of
Suspects, and the Taking of Statemants promulgated in October
1992 by the Secretary for Security reiterate the right of
4 person in custody at any stage of an invegtigation to
communicate and to consult with a soliecitor or barrister,
in the presence, but out of the hearing, of an officer,
proevided that no.unresasonabple delay or hindrance is caused
to the processes of investigation or the administration of
justice by his doing so.

3. A person in custody, or present in ICAC premises
and under investigation, should be provided on request with
a current ligt of soliciters provided by the Law Society if
he wishes to consult with a legal adviser,

4. Whenever a legal adviser arrives at the Operations
Pepartment for the purpose of representing a detainee, either
at the request of the detainee or claiming to have been
instructed by a third party to represent the detainee, the
Duty Officer of the Detention Centre must be informed. He
will establish the legal adviser's identity, firm/chambers,
and the reason for the visit, and will record the details



in an Occurrance Book. Likewise, 21l requests for legal
advice by a detainee will be immediately recorded on the
Arrest /Detention Sheet.

5, The Duty Officer has no authority to authorize a
legal visit but he will provide the legal adviser's name and
firm/chambers te the cass officer, who if necessary will
consult his senior officers to decide on the appropriate
couree of action to ba taken.

6. Pollowing a request for access being received via
the Duty Officer, the case officer will satisfy himgelf that
the visiting legal adviser is a genuine legal practitioner
acting on the instructions of the detainee, or a person known
te the dataines. The Zfollowing classes ©of person are
entitled to visit a datainees, or a perscn present in ICAC
premises and under investigation

(a) asolicitors who hold a valid Law Society identity
card, the particulars of which tally with those
on their Hong Kong Identity Card;

{b) Dbarristers, accompanied by golicitors or properly
authorized and approved solicitor's clerks [sae
(d) below), who hold a valid identity card of the
Hong Kong Bar Association the particulars of which
tally with those on their Hong Kong Identity Carxd;

(¢) Unaccompanied barristers who produce written
instructions by a solicitor, oxr who possess verbal
instructions froma solicitor that can be verified
prior to the vismit;

{d) solicitor'sclerks accompanying solicitors, whose
name, Hong Kong Identity Card number and details
of their employer appear on a list provided,
maintained and updated by the Law Society (a copy
of which is kept at the Detention Centre); or in



cases of acecompanying a barrister, bearing a
letter of authorization signed legibly and
perscnally by their employer and stating the fact
that ingtructions have been issued, the name of
the detainee and the name of the golicitor's clerk.

(e) trainee solicitors (who are not qualified legal
practitioners) accompanying solicitors, and
holding a Law Society 1Identity Caxd the
Particulars of which tally with those on their Hong
Rong Identity Card;

(£) pupll barristers (who ars not qualified legal
practitioners) accompanving theix Pupil magters,
and holding Hong Kong Bar Aesociation Pupil
Barrister identity cards the particulars of which
tally with those on their Hong Kong Identity Caxd.

7. In cases where there is doubt over the
qualification of *he vieiting legal adviser or the
genuineness of the legal representation, the matter will
immediately be brought to the attention of a Principal
Investigator or a Directorate Officer,

8. Providing that no unreasonable delay or hindrance
is likely to be caused to the processes of investigation or
the adminigtraticn of justice, and having satisfied himselr
a8 te the gqualification of the visiting legal adviser, and
obtained the consent of the detainee, the case officer will 5
without delay, permit the legal adviser to communicate with
the detainee, in the Presence, but out cf the hearing of an
investigator. The date, commencing and finighing times,
details of person(a) vigiting the detainee, together with
the lettex of authorization, where appropriats, will be
entered in or attached to the Arrest/Detention Sheet.



4.

8, If the detainee declines to see the legal adviser,

written contirmation on the Arrest/Detention Sheet to that
‘effect will be chtained by the Duty Officer of the Detention
Centre. This can be shown to the legal adviser in disputed
cases. Whereadetainee daclines tobe seenby alegal adviser,
he will be allowed to state, in tha prasence of the requesting
lawyer and an independent officer not below the rank of
Investigator, that he does not wish to consult with the lavyer
concerned.

0. Where thare is an cbjection to a legal visit
from the case officer, a Principal Investigator or
Directorate Officer will assess the situation thoroughly to

decide whether access should be permitted, delayed or
rafused. -

11. Principal Investigators and Directorate
Officers are the only authority for delaying or refusing legal
representation to a decainee. A Principal Investigator or
aDirectorate OFficer may only delay or refuse access if there
are reascnable grounds for bslieving that unreasonable delay,
or hindrance to the processes of investigation or to the
administration of justice, is likely to be caused if access
is permitted, The circumstances under which a decision to

dalay or refuse legal representation to a detainee would be
considered justified include :

{a) where a detaines declines the services of a legal
adviser;

(b) where it is known or reasonably suspected that a
detainee is deliberately going to use bhis legal
adviger to transmit measages to other suspects who
will then be alerted to impending ICAC action, and
the legal adviser is known, or reasonably
suspected to be a party to such & conspiracy;



{¢) where the legal adviser is known, or reascnably
suspected to be criminally involved in the same
matter for which the detainee is being interviewed,
or held in custoady, ‘

(d) where the legal adviger is one who is known to have
compromised previcus criminal investigatiens;

(2) whera the Principal Investigator dealing with the
vieiting legal adviser is satisfied that the
latter is seeking to obtain profeggional business
by way of ‘touting‘.

(£) where there is reason to believe that immediate

 access would serlously interfere with, or cause

delay to the exacution of an cperation or hinder

the recovery of essential: evidence. Any such

decision will be reviewed by a Principal

Investigator and/or the relevant Directorate
Officer on a regular bagis.

12. All Officers should be conscious of the legical
consequences of a decision to delay or to refuss access of
a2 legal adviser vo a derainee, and that whenever resorting
tosuch a course, they may be required to explain that decision
in subsequent court proceedings, Where such a decision is
taken the Prineipal Investigator will Prepare a statement
of evidence setting out the reasons for his decigion,

13, Where a decision to deley or refuse access is being
congidered by a Prineipal Investigator and he has any doubt,
he should seek advice from a Directorate Officer who will
dacide on the marter.



14. All decisions made by a Principal Investigatox ox
a Directorate Officer to delay or to refuse access to legal
advice will be entered on the relevant Arrest/Detention Sheet,
and the entry signed by the officer making the decisgion.

CONFLICT OF INTEREST

15. Tn terms of legal representaticn, a "conflicrt of
interest® would arige if a legal adviser were to represent
two suspects who are in opposition to one ancther, for axample,
when the account they give may tend to incriminate each othex.
The Law Society's code of conduct stipulates that a solicitor
should not accept instructions to act for both clients in
thig kind of eituation.

i16. where it appears to an investigator that such a
conflicr of interest exists, thies fact will be brought to
the attentiom of either a Principal Investigator or a
Directorate Officer, who should attempt to resolve the
situation with the legal advipar. A record of any discuseion
in this regard should always be kept, The request for access,
if otherwise justified, should nevertheless be granted, but
the fact that the existence of an apparent conflict of
interest wag drawn to the attention of the legal adviser,
together with his response, will be reported to the Head of
Operations, who will dacide whether the matter should be
referred to the Law Soclaty for their attention.

RECORD OF LEGAL VISIT

17. Por the purpose of recording decails of delayed
or refused legal visits, a register, containing detalls of
such decisions, is kept in the Detention Centre. This
register will be kept up-to-date by the Duty Officer. Apart
trom providing a centralised record it will serve as a useful
source of statistical data.



18. Matters to be recordasd in the register are :-
{a) time and date of occurrence;

(b) details of the legal representative and the
detainee;

() details of all action taken by the Duty Cfficer;

(d) reasons for access being delayed or refused (where
relevant); and,

(e) any complaint or comment made during the visit by
the legal advieer(s).

CONDUCT OF LEGAL REPRESENTATIVES

19. If the behaviour of a legal representative, who
is present Quring an interview, is such that in the opinion
of the investigating officer, uudye hindrance is being caused
to the conduct of the intervisw, to the extent that it cannot
properly proceed, he may suspend the Proceedings and seek
the advice of a Principal Investigator or Directorate Officer
vwho may direct the interviewing officers to conduct the
interview in the absence of that legal representative. In
taking such a decision, Principal Investigators and
Directorate Officers are to consider carefully the effect
that any such direction might have on the subsequent
admissibility in evidence of any such interview,.



