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Preamble

The Code of Practice [“the Code”] is designed to help experts and those instructing them.  It identifies the standards of practice required of those to whom it applies.  Emphasis is placed upon the duty of the expert to help the Court on matters within his or her expertise.  That duty overrides any obligation to the person from whom the expert has received instructions or by whom the expert is paid.  The extent to which the expert is required to make disclosure of relevant information is indicated.  Although the Code does not apply directly to every category of expert, all of those retained as experts are expected to adhere to its guidance to the extent that this is practicable.

1.
Application of the Code
1.1
The Code applies to any expert
 engaged by the prosecution to :-

(a)
provide a report and/or witness statement as to his or her opinion for   use as evidence in criminal proceedings or proposed criminal proceedings, or

(b)
give opinion evidence in criminal proceedings or proposed criminal proceedings, or


(c)
inquire into and report on a question as the Court appointed expert.
1.2
Although such an expert is expected to adhere to the principles of the Code in so far as it is practicable to do so, the Code does not apply to a civil servant, a public servant or an employee of a public body, who is required to give an expert opinion or expert evidence in accordance with a statutory provision or in a form prescribed by statute, or on behalf of his or her employer in the course of his or her employment.
2.
General obligation to the Court

2.1
An expert witness has an overriding duty to assist the Court impartially on matters relevant to the expert’s area of expertise.
2.2
An expert witness’s primary duty is to the Court and not to the person retaining the expert.

2.3
An expert witness is not an advocate for a party.

3.
The form of expert reports

3.1
An expert witness should, in his or her report, state that the obligations as an expert witness (as set out in paragraphs 2.1 to 2.3 above) are understood, and that he or she agrees to be bound by the Code.  The expert should also indicate the following :-

(a)
his or her qualifications and experience as an expert;

(b)
the purpose of the report;


(c)
the facts, matters, observations and assumptions on which the opinions in the report is based (a letter of instructions may be annexed), and, in particular, the report should set out clearly the facts and matters assumed or observed by the expert and those which he or she asserts as a matter of opinion to enable a differentiation to be made between, on the one hand, assumed facts and observed facts, and, on the other, those facts asserted upon the basis of experience in the particular field of expertise or as the product of the exercise of expert reasoning;


(d)
the reasons for each opinion expressed;


(e)
where applicable - whether a particular question or issue falls outside his or her field of expertise;


(f)
where relevant, any literature or other materials utilised in support of the opinions, including learned writings such as textbooks, articles, monographs, Hong Kong Special Administrative Region Government information, or other governmental information, etc., which should be sufficiently identified for cross-referencing purposes;


(g)
any Hong Kong, Australian, British, American or European Union standards, or any other standards or guidelines, relied upon;


(h)
any examinations, tests or other investigations on which he or she has    relied, identifying and giving details  of the person(s) who carried out   those examinations, tests or other investigations; and

(i)
the expert’s reasoning, disclosed in a manner sufficient to enable the tribunal of fact to understand and evaluate his or her conclusions.
3.2.
If an expert witness who prepares a report forms the view that any of his or her opinions stated therein should be qualified, such qualification(s) should be stated in the report.

3.3.
If an expert witness considers that his or her opinion is not a concluded opinion because of insufficient research or insufficient data or for any other reason, that fact should be stated in the report.

3.4
An expert witness who, after communicating an opinion to the Counsel from the Department of Justice engaging him or her   [“Counsel”]
, changes or considers it necessary to qualify his or her opinion on a material matter, should forthwith provide Counsel with a supplementary report to that effect which should comply with all relevant requirements as set out in the Code.

4.
Where the expert is unable to comply with the Code
4.1
Where an expert to whom the Code applies is unable to comply with any of the provisions of the Code, he or she should state that fact in his or her report and provide details of the reason or reasons for non-compliance.

5.
Duty to disclose relevant [personal] information

5.1
The Prosecution in a criminal case is under a continuing duty to disclose to the defence relevant information.  The Court of Final Appeal
 has confirmed that certain, relevant personal information relating to expert witnesses, should be disclosed. To enable Counsel to assess whether personal information relating to the expert is of the type that should be disclosed, the expert should disclose to Counsel, in writing
, details of :-

(a)
any criminal convictions;


(b)
any criminal investigation of which the expert is aware, relating to the expert, which has commenced but has not yet concluded;


(c)
any adverse finding relating to the expert, made by any statutory, disciplinary or professional body or tribunal;

(d)
any investigation of which the expert is aware, relating to the expert, by any statutory, disciplinary or professional body or tribunal, which has commenced but has not yet concluded.

5.2
If there is no relevant personal information to be disclosed to Counsel, the expert shall include in his or her expert report, or in a witness statement, the following :-


“I have never been convicted of any criminal offence; nor have I been the subject of an adverse finding by any statutory, disciplinary or professional body or tribunal, nor, so far as I am aware, am I the subject of any investigation by any statutory, disciplinary or professional body or tribunal.” 
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�	Except for an expert described in paragraph 1.2 of the Code.


�	Counsel will usually be the person who signed the letter of engagement.


�	HKSAR and Lee Ming Tee and the SFC (2003) 6 HKCFAR 336.





�	Disclosure of relevant personal information, if not made in the expert report, may be made in a separate letter [which may be marked “confidential”] accompanying the expert report, or in a witness statement.





