ANNEX

This Annex sets out all measures introduced in this CM No. 54.  Section I in this Annex contains measures applicable to all applications for consent to sell uncompleted units (including residential developments and non-residential developments); and Section II contains measures applicable only to developments to be financed by building mortgage.

Section I         For all consents to sell

1.

Disclosure of more information to the public

1.1 LACO CM No. 40C requires, among other things, the disclosure of the names of contractors and the Authorized Person (“AP”) to be included in sales brochures.

1.2 To provide more information to purchasers of units, the names of the following parties involved in a development project must be disclosed clearly in sales brochure and any advertisements (including electronic media):

(a) the developer company (i.e. the registered owner of the lot) and its parent or holding company;

(b) the AP and the professional firm to which the AP belongs; 

(c) the main superstructure contractor registered with the Building Authority;

(d) the solicitors firm representing the developer in the sale of units; 

(e) any mortgagee bank financing the construction of the development under a building mortgage;

(f) any bank which has given an Undertaking to provide finance to complete the development; and

(g) any Financier which have already provided loans to finance the development and which will join in the Agreement for Sale and Purchase (“ASP”).

1.3 An exception to Paragraph 1.2 in this Section I is hereby made for certain media (e.g. radio, television, advertising on public transport vehicles, Mass Transit Railway premises, roadside billboards etc.) where it is impractical to include all the required information in the advertisement.  In other cases, where the developer considers that it is not practical to include any of the required information in an advertisement which is not covered by the above exception, it may make an application with justifications to LACO to waive the requirement in a specific case, at the absolute discretion of LACO.
1.4 The developer shall provide to the relevant media all the mandatory information required to be disclosed under Paragraph 1.2 in this Section I and request them to include all of the information in free advertisements which may include editorial comment, (whether solicited or unsolicited) to be provided by the media in any case where the developer is aware that free advertisements will be provided.
1.5 The information in Paragraph 1.2 in this Section I, as provided by developers, will be included in the monthly press release of LACO to the public, the fax-on-demand service of LACO’s Consent Hotline (No. 2147 5475) and the Lands Department website.

1.6 Any changes in the parties described in Paragraph 1.2 in this Section I should be promptly reflected in the sales brochure and any advertisements. 

2.
Declaration by solicitors, substitution and addition of firms of solicitors

2.1 Prior to commencing any sale of units, a partner of the solicitors firm who obtained the consent will be required to make a Statutory Declaration (“SD”) in the form as in Appendix I attached.

2.2 If, at the time when the solicitor is to make the SD, the solicitor proposes to make any change to the form of the SD approved by LACO, or if subsequent to the making of the SD, the solicitor wishes to make any change to the SD, or if the certificate of the AP (to be exhibited to the SD) last accepted by LACO for the purpose of consent is dated more than 3 calendar months earlier than the proposed date of the SD, the solicitor must first submit to LACO a draft or revised draft of the proposed SD with any updated exhibits for approval by LACO.
2.3 If a solicitors firm who obtains the consent to sell ceases to act for the developer in the sale of units, no further sales of any unit may take place until LACO has approved a further SD to be made by a partner of the substituted firm and which is registered in the Land Registry.

2.4 If a developer wants to instruct any other firm of solicitors to act on its behalf in the sale of units in addition to the firm already approved at the time of consent, the additional firm cannot act in the sale until LACO has given its approval to a form of further SD to be made by a partner of the additional firm and which is registered in the Land Registry.  Any application for LACO’s approval to add a solicitors firm must be made through the solicitors firm which obtained the original consent to sell or the firm appointed in substitution of the original firm.

2.5
Up to date certificates as to the progress of construction, financing, etc. may be required where any further SD is to be made under Paragraphs 2.2, 2.3 or 2.4 in this Section I.

3. Additional notifications to Purchasers relating to date of development completion

In order that purchasers may be made aware of any occurrence of events which entitle them to rescind the agreement as provided in Clauses 4(3) and 4(4)(a) of the standard form of ASP, developers, as the vendors, must also notify purchasers in writing of:

(a) any failure to apply for or obtain any necessary extension of the Building Covenant (“BC”) expiry date or to complete construction of the development before expiry of the BC; and

(b) the reasons for any extension by the AP under Clause 4(5)(a) (of the standard form of ASP) and any failure to complete construction of the development by the contractual date for completion specified in Clause 4(1)(c) or by the date as extended by the AP under Clause 4(5)(a).

Developers must also, in any of those circumstances, draw the attention of purchasers to their right of rescission under Clause 4(3) or Clause 4(4)(a) (of the standard form of ASP).

4.  
Operation of Stakeholder Account
4.1
No solicitors firm may act in the sale of units until the firm has provided LACO with a copy of their letter of appointment to act from the developer.  Any withdrawal of the appointment must also be copied to LACO within 2 working days of receipt by the solicitors firm.

4.2
Any stakeholder account must be opened with a licensed bank and designated for the development.  All purchasers’ payments in respect of the purchase price (including any preliminary deposits and by whatever means payment is made e.g. electronically, cheque etc.) must be made directly to the bank for the account of the solicitors firm and designated for the named development.

4.3
Any release of funds from the stakeholder account must be strictly in accordance with the provisions in the ASP.  Pending completion of the sale and purchase, no funds in the stakeholder account can be released to the developer at any time under Clause 26(1)(d) of the standard form of ASP unless, as at the time of the intended withdrawal, there is a sufficient sum in the stakeholder account to cover the total outstanding construction costs and professional fees at the relevant time.

4.4
No money should be drawn from any stakeholder account for reimbursement to the developer or for payment as construction costs to any contractor, sub-contractor or supplier other than those whose names have already been disclosed in the AP’s certificates or as professional fees.  Further, any monies so drawn must be for payment of construction costs and professional fees already expended and which have been paid or are payable by the developer.

4.5
Where the developer has instructed more than one solicitors firm to act on its behalf in the sale of units, the written agreement of all the firms so instructed is required to any release of funds from any of the stakeholder accounts.

5.
Disclosure of conflict of interest of solicitor and AP

5.1
If any conflict of interest exists between the professionals (i.e. the solicitor and AP) and the developer company, its parent or holding company and the main superstructure contractor, it should be made transparent to the public to assist purchasers in making a decision to purchase a unit in the development.

5.2
When applying for consent to sell units, the AP and solicitor must disclose to LACO their personal relationships and financial relationships with the developer company, its parent or holding company and the main superstructure contractor. 
5.2.1 Personal relationship:

The following are considered to be personal relationships for the purposes of this CM including the Appendices :

Husband 
Wife

Father 
Mother

Son 
Daughter

Brother 
Sister

Grandfather 
Grandmother

Grandson 
Granddaughter

5.2.2 Financial relationship:

The following are considered to be financial relationships for the purposes of this CM including the Appendices: 

(a)
Where the developer company, its parent or holding company or the main superstructure contractor is:

．
a private company, the AP or solicitor holds more than 10% of the shares in that private company; or

．
a listed company, the AP or solicitor holds more than 1% of the issued shares in that public company.

(b)
Irrespective of whether the developer company, its parent or holding company or the main superstructure contractor are private or listed companies, where the AP is an employee or a Director or Secretary of any of these companies, or the solicitor is a Director or Secretary of any of these companies, regardless of whether or not the person holds any shares in the company. (Note 
)

5.3 If any of these personal or financial relationships exists, the sales brochure and any advertisements in the printed media (e.g. newspapers, magazines, etc.) (excluding electronic media) should contain clearly a statement of disclosure, as follows (subject to any variation which may be approved by LACO):

5.3.1 As to personal relationship:

If the AP is personally related to a Director or Secretary of the developer company, its parent or holding company or the main superstructure contractor, then a statement along the lines of ‘The Authorized Person for the development, Mr. X, is personally related to a Director/Secretary of the developer/the developer’s parent/holding company/the main superstructure contractor.’ should be inserted.

If the solicitor making the SD in support of the consent application is personally related to a Director or Secretary of the developer company, its parent or holding company or the main superstructure contractor, then a statement along the lines of ‘A partner of the solicitors firm, Messrs Z & Co, acting for the developer in the sale of units, is personally related to a Director/Secretary of the developer/the developer’s parent/holding company/the main superstructure contractor.’ should be inserted.

5.3.2 As to financial relationship:

If the AP is financially related to the developer company, its parent or holding company or the main superstructure contractor, then a statement along the lines of ‘The Authorized Person for the development, Mr. X, is an employee/a shareholder/Director/Secretary of the developer/the developer’s parent/holding company/the main superstructure contractor.’ should be inserted.

If the solicitor making the SD in support of the consent application is financially related to the developer company, its parent or holding company or the main superstructure contractor, then a statement along the lines of ‘A partner of the solicitors firm, Messrs X & Co, is a shareholder/Director/Secretary of the developer/the developer’s parent/holding company/the main superstructure contractor.’ should be inserted.

There is no need to disclose in the public statement the actual personal relationship or the name of the related person, or to state publicly the percentage or number of shares held, but LACO reserves the right to request the relevant information in individual cases.

5.4 The requirements of disclosing personal and financial relationships contained in Paragraph 5.3 in this Section I also apply to any other AP or solicitor who is a partner or director of the applicant firm, even though they do not personally give the AP’s certificate or SD in relation to the consent.  The respective statements of disclosure should follow the format provided in Paragraphs 5.3.1 and 5.3.2 in this Section I except that the name of the other related AP partner or AP director does not need to be disclosed in the statement.  If there is more than one firm of solicitors to act on behalf of the developer in the sale of units, all requirements of disclosure of conflict of interest contained in this Paragraph 5 will apply to each solicitors firm instructed.

5.5 
Where the firm of the AP is in the same group of companies as the developer company, its parent or holding company or the main superstructure contractor, then similar public disclosure is also required.  A disclosure statement along the lines of ‘The Authorized Person’s firm, XXXX Co, is a member of the same group of companies as the developer/the developer’s parent/holding company/the main superstructure contractor.’ should be inserted.
5.6 Where any of the personal or financial relationships stipulated in Paragraphs 5.2, 5.4 and 5.5 in this Section I exists, the AP, the solicitor, or the applicant firm would not be automatically prohibited from acting as AP or conveyancing solicitor in the project, but, in addition to the requirements of public disclosure stated in Paragraphs 5.3, 5.4 and 5.5, LACO reserves the right, in individual circumstances, to seek specific assurances or undertaking from the related party to ensure their independence in the progress of the development.

5.7
So long as the consent to sell remains in effect, the AP and solicitor must inform LACO immediately in writing if he or any other partners or directors in his firm has entered into any personal or financial relationships (as defined in Paragraph 5.2 in this Section I) with the developer company, its parent or holding company or the main superstructure contractor (e.g. an appointment as an employee or as a Director or Secretary or a purchase of shares resulting in the shareholding threshold of 1% or 10% being exceeded).  The AP must also inform LACO immediately in writing if his firm becomes a related company of the developer company, its parent or holding company or the main superstructure contractor.  LACO may then impose further conditions for the consent already given including the making of a supplemental SD by the solicitor and the public disclosure of the relationship.
5.8
The provisions in Paragraphs 1.3 and 1.4 in this Section I shall apply in respect of the requirements of public disclosure stipulated in this Paragraph 5.
6. 
The role of APs and AP’s Certificate in the project

6.1 The AP’s certificate accompanying each application for consent to sell must be in the standard form as in Appendix II attached.

6.2 Generally, an AP’s certificate will not be accepted for processing if the date of the AP’s certificate is more than 3 calendar months old.  The AP’s certificate submitted immediately before LACO giving consent, on which the final check will be conducted, must also be dated not more than 3 calendar months before the date of consent.  If, at the time of the solicitor making the SD, the AP’s certificate last accepted by LACO is dated more than 3 calendar months earlier than the proposed date of the SD, LACO will require the solicitor to exhibit an updated AP’s certificate to the SD.  The proposed SD, together with the new AP’s certificate and other updated exhibits, must first be submitted to LACO for further approval.

6.3 
Except for the independent AP required under Paragraph 6.9 in this Section I, the AP providing a certificate under the Consent Scheme must be the AP registered with the Building Authority (“BA”) for the project for the time being.

6.4 The main superstructure contractor, to be identified in the AP’s certificate, must also be registered with the BA for the project.  All other contractors, sub-contractors and suppliers for the project (e.g. for demolition works, site formation works, foundation works, pile caps, lifts, gas installation works, landscaping etc.) should also be identified in the AP’s certificates for the purpose of drawing down funds from the stakeholder account or any building mortgage, against properly delivered invoices.
6.5 For the purposes of this CM including the Appendices, the definitions of "construction costs" and "professional fees" are set out below.

6.5.1
“Construction costs” means (i) any sum incurred or to be incurred in connection with any works done or to be done, and materials or goods supplied or to be supplied, in connection with the site formation on the lot for the development or a phase in it for which consent is applied for, the substructure and superstructure construction of the building(s), (including the communal and recreational facilities as set out in the ASP between the developer and purchasers), and the making of that development or a phase in it fit to qualify for the issue of an Occupation Permit and to comply with the land grant conditions in so far as the conditions relate to that development or a phase in it; (ii) any sums needed to be incurred by the developer to install the fittings and finishes of that development or a phase in it (including the fittings and finishes as set out in the ASP between the developer and purchasers) and in making every unit in that development or a phase in it ready for handover to purchasers on completion of the sale and purchase and (iii) any other sums (excluding the professional fees) which in the reasonable opinion of the AP needed to be incurred to complete the construction of that development or a phase in it fit to qualify for the issue of an Occupation Permit and to comply with the land grant conditions in so far as the conditions relate to that development or a phase in it and the ASP. 

6.5.2
"Professional fees" means any sums incurred or to be incurred by the developer for the employment of the AP and other professional persons or consultants in relation to the completion of the development or a phase in it for which consent is applied for.

6.5.3
The professional fees must first be confirmed to the AP in writing by an appropriate senior or financial officer of the developer.

6.6 In respect of the amounts of construction costs and professional fees confirmed to have been paid or to be payable by the developer, the AP must obtain adequate written supporting evidence to satisfy himself that the sums to date have been paid or are to be paid to the contractors, sub-contractors, suppliers and professionals as claimed.  Individual receipts or invoices in support of the payment need not be produced to LACO, unless specifically required in any particular case at LACO’s discretion.

6.7 The AP must confirm to LACO, for himself and the professional firm to which he belongs, including any other partners or directors in that firm, whether there is any conflict of interest in the project, in accordance with the requirements set out in Paragraphs 5.2, 5.4 and 5.5 in this Section I.

6.8 Change of AP in a project

6.8.1 The AP must inform LACO, the stakeholder solicitors firm and any mortgagee bank holding a security over the lot under a building mortgage, of any change of AP registered for the project (unless it is a temporary change within the same professional firm), in writing in accordance with the AP’s certificate.

6.8.2 Where an AP is appointed temporarily and the developer wishes to rely on the certificate of this temporarily appointed AP for the purpose of obtaining consent to sell or drawing down money from the stakeholder account or any building mortgage, then LACO’s approval of that AP must first be obtained before his certificate can be accepted for any of the purposes.

6.8.3 In obtaining LACO’s approval, the temporarily appointed AP must first confirm to LACO that he is the AP registered with the BA for the project for the time being, and disclose any conflict of interest in accordance with the requirements in Paragraphs 5.2, 5.4 and 5.5 in this Section I.  The stakeholder solicitors firm and the mortgagee bank must also be notified in writing of any temporary appointment of AP approved by LACO before drawing down any money.  On resuming appointment by the original registered AP, he must again inform LACO, the stakeholder solicitors firm and the mortgagee bank of his re-registration with the BA for the project and the cessation of appointment of the temporary AP.

6.9
Independent AP or Quantity Surveyor (“QS”)

6.9.1
If
(a) the AP is a Director, Secretary or employee of the developer company, its parent or holding company or the main superstructure contractor; or
(b) the professional firm of the AP is in the same group of companies as the developer company, its parent or holding company or the main superstructure contractor;

then the various amounts relating to the construction costs and professional fees (including any payment made) appearing in any certificate of the AP to be submitted to LACO or the stakeholder solicitors firm must be verified by an independent AP or QS.

6.9.2
The developer company must confirm to the AP whether the main superstructure contractor is in the same group of companies as the developer company or its parent or holding company.  If the main superstructure contractor is in the same group of companies, the AP may, in his discretion, require the various amounts relating to the construction costs and professional fees to be further verified by an independent QS.

6.9.3
For the purposes of this CM including the Appendices, an independent AP/QS means:

(a) an AP/QS who is neither financially related (as defined in Paragraph 5.2.2 in this Section I) to the developer company, its parent or holding company, the main superstructure contractor or the firm of AP acting in the project, nor personally related (as defined in Paragraph 5.2.1 in this Section I) to a partner, Director or Secretary of the developer company, its parent or holding company, the main superstructure contractor or the firm of AP acting in the project;

(b) the firm of the independent AP/QS is not in the same group of companies as the developer company, its parent or holding company, the main superstructure contractor or the firm of AP acting in the project; and

(c) none of the partners or directors in the firm of the independent AP/QS is financially related (as defined in Paragraph 5.2.2 in this Section I) to the developer company, its parent or holding company, the main superstructure contractor or the firm of AP acting in the project, or personally related (as defined in Paragraph 5.2.1 in this Section I) to a partner, Director or Secretary of the developer company, its parent or holding company, the main superstructure contractor or the firm of AP acting in the project.

6.9.4
The certificate of the independent AP/QS must be attached to the AP’s certificate to which it relates, and follow the respective forms attached to Appendix II and Appendix IV to this CM.

7.   Periodic reports and AP’s certificates

7.1  The following submissions are required to be made after the issue of consent to sell:

7.1.1 The stakeholder solicitors firm must prepare regular reports, on a calendar monthly basis and confirm as correct, information relating to the progress of sales of units the ASP of which are handled by the firm, receipt and release of monies from the stakeholder account held by the firm and details of units the sale of which are handled by the firm and for which full payment or balance of the purchase price has been made within each calendar month.  In the event of more than one solicitors firm being instructed by the developer to act in the sale of units, then each solicitors firm instructed shall provide its own respective reports for those units, the ASP or sale of which are handled by that firm.

7.1.2
These reports should be in the form as in Appendix III attached, and should be forwarded to the developer and copied to any mortgagee bank and LACO for information.

7.1.3
The AP for the project must, on a quarterly basis, provide LACO and copy to the developer, stakeholder solicitors firm and any mortgagee bank with an updated AP’s certificate in the form in Appendix IV attached.  The requirement of verification by an independent AP or QS also applies to this quarterly update by the AP, in the event of any of the circumstances described in Paragraph 6.9 in this Section I applying.
7.2
These reports and certificates must be submitted :

(a)
until the issue by the Director of Lands of a consent to assign in respect of the development or a phase in it for which LACO's consent has been given, or

(b)
if no consent to assign has been issued, until the issue by the Director of Lands of a certificate of compliance in respect of the development and a certificate issued by the AP to LACO confirming that the fittings and finishes of those units which have been sold under LACO's consent will be installed in accordance with the ASP.

8.
Cost overrun
8.1  In addition to the quarterly AP’s certificate to be submitted to LACO after obtaining the consent to sell, the AP must immediately notify LACO, the stakeholder solicitors firm and any mortgagee bank, if there is or likely to be an increase in the total of the construction costs and professional fees previously certified by the AP in obtaining LACO’s consent ("cost overrun").
8.2  If there is any cost overrun, the developer may (subject to the provisions of the building mortgage, if any) continue to draw money from the stakeholder account in accordance with the provisions in the ASP, provided that no money can be released from any stakeholder account for payment of any amount over and above the respective amounts of total construction costs and total professional fees previously certified by the AP in obtaining LACO’s consent, until sufficient proof of adequate finance to cover also the cost overrun has been produced to the satisfaction of LACO.

8.3  If the cost overrun is 10% or more above the total of the construction costs and professional fees previously certified by the AP in obtaining LACO’s consent, the developer must, within 6 weeks of the notification by the AP of the cost overrun show to the satisfaction of LACO that it has adequate finance to cover also the amount of the cost overrun, failing which no further sale of uncompleted units may be allowed and LACO reserves the right to suspend the consent.
8.4  For the purposes of the requirements in Paragraphs 8.2 and 8.3 in this Section I, holding sufficient funds in the stakeholder account will be considered by LACO as acceptable proof of adequate finance for the cost overrun, among other options open to the developer.
9. Prominent display of bilingual notice regarding joint representation

9.1 Purchasers of units are entitled to instruct solicitors of their own choice to act for them in the purchase of units.

9.2 To facilitate purchasers to make an informed decision as to whether to exercise that right before entering into the formal ASP, the bilingual “Warning to Purchasers” notice prescribed in Forms A1 and A2 (both for Consent Scheme) referred to in Rule 5C of the Solicitors’ Practice Rules in the Solicitors’ Guide to Professional Conduct issued by The Law Society of Hong Kong should be incorporated in all sales brochures and preliminary agreements.  The Forms are now copied at Appendix V attached.

9.3 The developer should also include in the sales brochure and make available to the public at the sales office the enquiry telephone number and website address of The Law Society of Hong Kong, to facilitate prospective purchasers to obtain easy access to the details of solicitors firms available to them.  The enquiry telephone number and website address of The Law Society of Hong Kong can also be found on page 2 of this CM.

10. Provision of information to purchasers

The developer should make available by its solicitor, upon request by purchasers who have signed a formal ASP, a written copy of information as to the total construction costs and total professional fees of the development and those construction costs and professional fees expended and paid from time to time. The information should be updated on a calendar monthly basis, and a nominal fee of not more than HK$100 may be charged in respect of the service to be provided to the purchaser.  The right of purchasers to obtain such information should also be clearly stated in the sales brochure. 
11.  Revised form of Bank Undertaking
Where the development is to be financed by a Bank Undertaking, the solicitor must first produce to LACO a draft Bank Undertaking, in a form as in Appendix VI attached, for approval.
12. Submission of Checklist

A revised checklist for applications for consent to sell uncompleted developments is at Appendix VII attached.  Any application to be submitted after the date of this CM, whether it relates to residential or non-residential development, must be accompanied by a checklist duly completed by the solicitor in the prescribed form, otherwise the application will be rejected without any allocation of priority number to the application.  If consent to sell units is sought at the same time for both the residential portion and non-residential portion of a development, only one checklist is required to be submitted for processing.
13.
Amendments to the standard forms of ASP

Pending the issue of new forms of ASP, the amendments set out in Appendix VIII attached must now be incorporated in the standard forms of ASP prescribed in LACO CM No. 40A (as varied) for residential units and LACO CM No. 1 (as varied) for non-residential units.
Section II   For developments financed by building mortgage
In addition to the requirements stipulated in Section I, the following measures also apply to applications to sell uncompleted developments to be financed by building mortgage:

1. Partial release from bank security

1.1  A mortgagee bank holding a security over the lot under a building mortgage (“BM”) will now be required to include an irrevocable undertaking in the BM to the developer to unconditionally discharge any unit and release it from the security upon completion of the sale and purchase (the terms of which have been approved by the mortgagee bank), where the entire proceeds of that sale have been paid into a stakeholder account to be opened with the mortgagee bank and operated in the manner described in Paragraph 2 in this Section II.

1.2 
The following steps will be introduced to give effect to the requirement of an undertaking by mortgagees:

1.2.1
In future land grants, the provisions for a BM contained in the restriction on alienation before compliance will be amended as set out in Appendix IX attached.

1.2.2
There are current land grants in which the lease conditions do not contain the requirement for this specific undertaking for partial release on completion of the sale and purchase.  Therefore, if an application for consent based on those lease conditions is submitted to LACO and a BM has been entered into for the purpose of financing the construction costs and professional fees, the developer will submit for LACO’s approval a draft of a Deed of Variation to the BM or a written Undertaking from the mortgagee bank in the form as in Appendix X attached, that the mortgagee bank will fulfill the obligation of partial release as mentioned in Paragraph 1.1 in this Section II.  The Deed of Variation or the written Undertaking shall be registered before the first preliminary agreement is signed.  A Tripartite Stakeholders’ Agreement, as stipulated in Paragraph 2.2 in this Section II, will also be required in these cases.
2.  
Administration of Stakeholder Account

The following requirements will apply in substitution for those set out in Paragraph 4 in Section I:

2.1
No solicitors firm may act in the sale of units until the firm has provided LACO with a copy of their letter of appointment to act from the developer.  Any withdrawal of the appointment must also be copied to LACO within 2 working days of receipt by the solicitors firm.

2.2
To ensure proper management of stakeholder account for developments subject to a BM, which creates a legal interest or security over the lot, the solicitors firm acting as stakeholder in the sale of units in the development will be required to enter into a Tripartite Stakeholders’ Agreement with the mortgagee bank and the developer.

2.3
In the event of the developer instructing more than one firm of solicitors to act on its behalf in the sale of units, each of the additional solicitors firms must also enter into a Tripartite Stakeholders’ Agreement.

2.4
LACO does not require the Tripartite Stakeholders’ Agreement to be in a prescribed form, but the Agreement must comply in all respects with the requirements set out in this CM and Appendix XI attached.

2.5 
The Tripartite Stakeholders’ Agreement must be executed before the first preliminary agreement is signed by the purchaser.
2.6
Any release of funds from the stakeholder account must be strictly in accordance with the provisions in the ASP and the Tripartite Stakeholders’ Agreement.  Pending completion of the sale and purchase, no funds in the stakeholder account can be released to the developer at any time under Clause 26(1)(d) of the standard form of ASP unless, as at the time of the intended withdrawal, there is a sufficient sum in the stakeholder account to cover the total outstanding construction costs and professional fees at the relevant time.

2.7 
No money should be drawn from any stakeholder account or under a BM for reimbursement to the developer or for payment as construction costs to any contractor, sub-contractor or supplier other than those whose names have already been disclosed in the AP’s certificates or as professional fees.  Further, any monies so drawn must be for payment of construction costs and professional fees already expended and which have been paid or are payable by the developer.
-----   ENDS   -----


Legal Advisory & Conveyancing Office,


Lands Department


8th July 2004

Note �:	The terms “Director”, “Secretary” and “holding company” wherever appearing in this CM shall have the same meaning as in the Companies Ordinance (Cap. 32).
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