Appendix XI

Terms and Conditions in a Tripartite Stakeholders’ Agreement

The Tripartite Stakeholders’ Agreement required in all cases of financing by building mortgage shall include the following terms and conditions :-

(1)
The Developer shall instruct the stakeholder solicitors firm to open a stakeholder account with the Mortgagee and designated for *[Phase ........ of] the Development (the "stakeholder account").

(2)
The Developer and the stakeholder solicitors firm shall arrange the sale so that all payments (including any "reservation fee" and preliminary deposit) under any agreements for sale and purchase (including preliminary agreements for sale and purchase) entered into between the Developer and purchasers however made e.g. electronic payment (the "sale proceeds") are made directly to the stakeholder account.  The stakeholder solicitors firm shall within 7 working days of paying in, provide the Mortgagee with a detailed list of units for which immediate full payment or balance of payment has been made for the purpose of the unconditional release from the building mortgage referred to in paragraph (5) below or as soon as practicable upon request by the Mortgagee.

(3)
The stakeholder solicitors firm shall hold the sale proceeds as stakeholder and shall not release any of the sale proceeds except in accordance with the provisions of the agreements for sale and purchase approved by the Director of Lands ("ASP"), the terms of the Tripartite Stakeholders’ Agreement and the terms imposed by the Director of Lands in issuing consent to sell.

(4)
The stakeholder solicitors firm shall not release any of the sale proceeds from the stakeholder account except with the prior written approval of the Mortgagee and with the prior agreement of all the other stakeholder solicitors firms instructed by the Developer in the sale of units in *[Phase ........ of] the Development provided that the Mortgagee may withhold its approval in accordance with the provisions of the building mortgage if, e.g. it has any reasonable doubts on any matter on which it requires to be satisfied under the building mortgage.
(5)
The Mortgagee irrevocably undertakes to release unconditionally, from the security of the building mortgage any unit, share or interest in *[Phase ........ of] the Development in respect of which the total purchase price under an ASP, the terms of which have been approved by the Mortgagee, is fully paid into the stakeholder account, upon completion of the sale and purchase.
(6)
The stakeholder solicitors firm shall, on or before the 15th day of each calendar month, provide the Developer and copied to the Director of Lands and the Mortgagee with a report in a form prescribed by the Director of Lands, on a calendar monthly basis setting out information relating to the progress of sales of units, receipt and application of the sale proceeds, details of units for which immediate full payment or balance of payment has been made during the preceding month and any other information which the Director of Lands may from time to time require under the consent to sell.  

(7)
In the event of the stakeholder solicitors firm ceasing to act in respect of the sale of the units in *[Phase ........ of] the Development, the Developer shall in addition to other requirements under the terms of the consent to sell, procure the substitute solicitors firm appointed to enter into a similar Tripartite Stakeholders’ Agreement which shall include the terms and conditions as set out in this Appendix.

(8)
The Developer and the stakeholder solicitors firm shall not assign or transfer any of their respective rights and obligations under the Tripartite Stakeholders’ Agreement without the prior written consent of the Director of Lands.

(9)
If the stakeholder solicitors firm has been informed by the Authorized Person that the costs required to complete the construction of *[Phase ........ of] the Development have exceeded or will exceed the total of the construction costs and professional fees previously certified by the Authorized Person in obtaining consent to sell, the stakeholder solicitors firm may (subject to the provisions of the building mortgage) continue to release money from the stakeholder account provided that, the stakeholder solicitors firm shall not release from the stakeholder account any amount over and above the respective amounts of the total construction costs and total professional fees previously certified by the Authorized Person in obtaining consent to sell, until sufficient proof of adequate finance to cover also the excess amount has been produced to the satisfaction of Director of Lands. 
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