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   1.  is open book. Candidates may bring in and refer to any book, 

document or other written material 

 

2. IS DIVIDED INTO TWO PARTS:  

 PART A - ACCOUNTS 

 PART B – PROFESSIONAL CONDUCT 

 A PASS IN PART A AND PART B MUST BE ACHIEVED IN ONE 

SITTING TO PASS HEAD IV 

 

3. Part A on Accounts is 1 hour 30 minutes in duration and Part B on 

Professional Conduct is 2 hours 45 minutes in duration  

 

  4. has no specific reading time allocated 

 

 5. has ONE question in Part A and THREE questions in Part B. Each 

question in both Parts must be answered. 
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Overseas Lawyers Qualification Examination 
 

 HEAD IV: ACCOUNTS AND PROFESSIONAL CONDUCT  

 

 Standards, Syllabus and Materials 
 

STANDARDS 
 

Candidates will be expected:- 

 

(i) to be familiar with the law and rules of professional conduct affecting and 

governing practice as a solicitor in Hong Kong; 

 

(ii) to be familiar with the Solicitors' Accounts Rules, in particular the principles 

relating to solicitors' clients accounts; and, 

 

(iii) to be able to identify and analyse professional conduct issues (including issues 

in relation to solicitors' accounts) which may arise in practice, to advise with 

respect to such issues and to take appropriate decisions on such issues in relation 

to his and his firm's practice. He will be expected to give comprehensive reasons 

for his advice and decisions; and 

 

(iv) to display the knowledge and experience of the above matters. 

 

The test paper for this Head of the Examination is set at the standard expected of a newly 

qualified (day one) solicitor in Hong Kong who has completed a law degree (or its equivalent), 

the professional training course (PCLL) and a two year traineeship prior to admission. 

 

SYLLABUS 
 

1. Solicitors in Private Practice 

• Practising Certificates 

• Insurance 

• Solicitors' Practice Rules 

• Supervision of a solicitor's office 

• Fee sharing 

• Restrictions on unqualified persons 

 

2. Rule 2 of the Solicitors' Practice Rules 
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3. Obtaining Instructions 

• Solicitors' Practice Promotion 

(a) The Solicitors' Practice Promotion Code 

(b) Unacceptable Practice Promotion 

(c) Recovery agents 

 

4. Money Laundering  

• Practice Direction P 

• The Organized and Serious Crimes Ordinance (Cap 455) 

• The Anti-Money Laundering & Counter-Terrorist Financing Ordinance  

(Cap 615) 

 

5. Fees 

• Duty to inform client 

• Estimates and agreed fees 

• Increase of fees during retainer 

• Interim bills 

• Bills of costs and disbursements 

• Taxation of costs 

• Recovery of  fees 

• Overcharging and unreasonable fee arrangements 

• Payments on account of costs and disbursements 

• Maintenance, champerty and contingency fee arrangements 

 

6. Retainer 

• Accepting instructions; form and contents of retainer 

• Rule 5D letters in criminal cases 

• Express and implied retainers; the quasi-client 

• Grounds upon which solicitor must decline retainer 

• Solicitor limiting liability in the retainer  

• Professional and common law duties owed to client during retainer 

• Duty to advise on legal aid 

• Settlement of actions 



 

3 
 

• Instruction of advocates 

• Termination of retainer 

• Solicitor's retaining lien 

 

7. Competence and Quality of Service 

• Duty to act competently 

• Claims against a solicitor 

• Law Society enquiries and investigations 

 

8. The Fiduciary Duty 

• Making secret profit  

• Gifts from clients 

• Lending to clients and borrowing from clients 

• Purchasing property from clients 

• The approach of the courts to breach of fiduciary duty 

 

9. Confidentiality and legal professional privilege 

• The duty of confidentiality 

• Joint retainers and the duty of disclosure 

• Solicitor joining new firm 

• Confidential documents sent to other party by mistake 

• Legal professional privilege 

(a) Solicitor client advice privilege 

(b) Litigation privilege 

(c) Solicitor's duty to protect client's privilege  

• The approach of the courts to protecting breach of confidentiality and legal 

professional privilege 

 

10. Conflicts of Interest 

• Conflict between joint clients 

• Conflict between two present clients 

• Conflict between client and former client 

• Solicitor’s duty to decline instructions where there is a conflict of interest 
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• Conveyancing transactions - Rule 5C, Solicitors' Practice Rules 

• The approach of the courts to conflict of interest 

 

11. The Litigation Solicitor 

• The solicitor as advocate in civil and criminal cases 

• Duties to the client 

• Duties to the Court before trial 

• Duties with respect to affidavits, affirmations and statutory declarations 

• Duties to Court when presenting case 

• Solicitor's duties in respect of his own and the other party's witnesses 

• Duty during examination-in-chief and cross-examination 

• Duty not to mislead or deceive the Court 

• Duty where solicitor believes client is deceiving the Court or committing 

perjury 

• Duty where client confesses his guilt to solicitor before or during trial 

• Conferences with client and advocates 

• Settlement of proceedings 

 

12. Relations with other Solicitors 

• Contact with the other solicitor's client 

• Reporting misconduct 

 

13. Relations with the Bar 

• Instructing barristers 

• Court attendances 

• Responsibility for paying barrister’s fees 

 

14. Relations with Third Parties 

• Duty of fair dealing 

• Dealing with unrepresented parties 

• Taking oaths, affirmations and declarations 
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15. Professional Undertakings 

• What constitutes a professional undertaking 

• Giving and receiving professional undertakings 

• Construction of professional undertakings 

• Breach of professional undertakings 

• Undertakings as to costs 

• Undertakings in conveyancing transactions 

• Enforcement of professional undertakings 

 

16. Discipline 

• Powers and role of the Law Society of Hong Kong 

• Solicitors' Disciplinary Tribunal 

 

17. Solicitors' Accounts 

• Client account (management and use of funds therein) 

• Firm account (management and use of funds therein) 

• Solicitors accounts generally (including relevant Rules and Practice)  

• Clients instructions as to funds and duties in respect thereof 

• Handling of mixed moneys 

 

18. Law Society's Code of Advocacy for Solicitor Advocates 

 Candidates WILL NOT be examined on the Code of Advocacy for Solicitor Advocates. 

 

 MATERIALS 

• The Hong Kong Solicitors' Guide to Professional Conduct 

• The Legal Practitioners Ordinance and all subsidiary legislation 

• The Solicitors' Accounts Rules 

• Manual on Solicitors' Accounting 

• The Solicitors' Practice Promotion Code 

• The Practice Directions 1990 as amended from time to time 

• The Code of Conduct of the Bar 
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• Gary Meggitt, 'Wilkinson's Professional Conduct of Lawyers in Hong Kong' (Desk 

Edition), LexisNexis, 2022 

 

It is recommended that these materials be brought into the examination. 

 

 

.7547522 
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Examiners' Comments on the 2021 Examination 

 

HEAD IV: Accounts and Professional Conduct 

 

 

Part A - ACCOUNTS  
 

Question 1 

 

1. This year’s question was a very straightforward one and should not 

have caused any difficulties to the candidates.     

 

(a) This was very straightforward and required a discussion over 

whether or not a client account with a bank account had to be 

opened.  Many of the candidates raised irrelevant comments 

and tried to write down everything they knew about the use of 

and rationale for a client account!  There was a general lack 

of application.   

 

(b) This was a more challenging question which required 

knowledge as to whether or not a client account can be opened 

outside Hong Kong as well as payment on account of costs by 

way of Bitcoin.  Many of the candidates took the view that it 

was possible to do so by applying for a waiver of the Rules.  

However, very few candidates attempted to provide reasons 

as to why a waiver would be granted.  As to Bitcoin, many of 

the candidates did not have any idea as to how to deal with 

this issue and did not look at the Rules carefully.   

 

(c) This was very straightforward and should not have caused any 

difficulties but again, some of the candidates did not even 

attempt to give any considered discussion as to the relevant 

Rules and Practice Directions and at the same time, some 

candidates still took the view that the bookkeeper could sign 

client account’s cheques!  However, most candidates were 

able to pass this particular question.   

 

(d) This again should have caused no issues and was an easy 

question to gain marks by identifying the rationale for 

reconciliation.  However, most candidates just went straight 

to the manual and copied out the relevant section without any 

thought.   
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(e) This was very badly answered by everybody.  Indeed, it is 

clear that no one read the question carefully.  Very few knew 

that each year Certified Public Accountants need to provide a 

report as to compliance with the Accounts Rules vis-à-vis 

examining the relevant client account, books, etc.  Most of the 

candidates went on a detailed analysis of the use of 

management accounts, profit and loss, etc.  Most of the 

candidates failed to pass this question.   

 

2. Hence, overall, taking matters as a whole, this paper should not have 

caused any difficulties.  However, the fact that they could not answer 

Question (e) resulted in some of the candidates failing the paper.  

Those who failed lacked knowledge and understanding of the 

Accounts Rules.  
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Part B - Professional Conduct 

 

Question 1 

 

This year there are altogether 98 scripts for marking. Out of those 98 

candidates, only 24 managed to obtain a mark of 12½ or above in the first 

marking. The failure rate is very high despite this Q1 of Part B is not 

difficult. 

 

The question looks at a senior lawyer whose partners had decided to close 

down the law firm.  Candidates were asked to consider on the form and 

substance of legal practice which the senior lawyer would wish to start 

afresh.  To begin, that senior lawyer would like to set up a one-man sole 

proprietorship in the same name as the old firm.  He would use his family 

home as his office and engage clients in video conferencing.  To him, his 

home office would be his virtual office and his adult children and wife 

would be his assistants and secretary respectively from time to time.  The 

senior lawyer would buy a light bus and convert it into his mobile office.  

He would park the light bus near to police stations or magistracies when 

his former clerk would bring businesses to him.  On the two sides of the 

light bus, that senior lawyer would post banners stating in golden bold 

prints that his law firm would be one of the best if not the best and that his 

law firm would practise all types of legal services. 

 

That senior lawyer would conduct first hand property transactions in the 

light bus.  When he had free time, he would study criminal law which he 

professed to be quite ignorant of. 

 

Candidates were asked to provide their answers in the form of a draft 

opinion.  

 

The question provides plenty of prompts to candidates and one would have 

thought that it would not be too difficult for any candidate to score 12.5 

marks and above.   

 

It turns out that the results are appalling.  While most of the candidates 

would have some ideas on what constitutes practice promotion, the limits 

of doing practice promotion and why the senior lawyer would be in breach 

if he should proceed onto doing the “virtual office” and “mobile office” in 

his proposed new practice, there was insufficient depth in most of the 

answers.   
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Some candidates simply copied out long passages from the Solicitors’ 

Guide.  

 

The bad result demonstrates the overall quality of the candidates taking the 

Head IV exam in 2021. 

 

 

Question 2 

 

This question was concerned with solicitors’ professional undertakings and 

its facts were based upon those of Angela Ho & Associates (a firm) v 

Kwong Ka Yin t/a Phyllis KY Kwong & Associates [2014] HKCU 2774.  

 

The question contained two parts. The first required the candidates to 

provide a detailed discussion of the issues of professional conduct raised 

by the actions of a firm of solicitors (Firm A) in breaching a professional 

undertaking. The second part required them to address what steps, if any, 

the firm which had received the undertaking (Firm B) could take against 

Firm A. Despite it being a concerned with an important aspect of a 

solicitor’s practice, only 22% of the candidates achieved a ‘pass’ mark of 

12.5 or more.  

 

With respect to the first part of the question, a significant number of 

candidates mentioned the issue of undertakings in only a cursory manner, 

with no little more than a sentence or two. Of those that spent a little more 

time on the subject, most only managed to identify a couple of the relevant 

provisions from The Hong Kong Solicitors’ Guide to Professional Conduct 

(‘SG’). Very few addressed the facts or the SG’s provisions or case law in 

sufficient depth by, for example, discussing the fact that SG Principle 14.08 

states that an undertaking is still binding even if it is to do something 

outside a solicitor’s control. It is notable that not one candidate referred to 

Angela Ho & Associates (a firm) v Kwong Ka Yin t/a Phyllis KY Kwong & 

Associates. Nor did they refer to any other relevant judgments including 

the recent UK Supreme Court decision in Harcus Sinclair LLP v Yours 

Lawyers Ltd [2021] UKSC 32. 

 

The facts of the question also made it clear that the partner in Firm A was 

in breach of SG Principles 2.03 and 2.04 for failing to properly supervise 

his assistant solicitor. Only a few candidates referred to this point in the 

first part of their answer. Further, most candidates missed a breach of 

confidentiality, under SG Principle 8.01 and in the retainer, by the assistant 

solicitor at Firm A in mistakenly sending a note (of a meeting with his 

client) to Firm B. 
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Rather than dealing with the pertinent facts and regulatory issues, many 

candidates discussed various irrelevant points, such as the SG provisions 

on briefing counsel (SG Chapter 12) and fees (SG Chapter 4). Some 

candidates wrote, in a very vague fashion, of the need for solicitors to act 

in ‘good faith’.  

 

As to the second part of the question, few candidates were able to explain 

that Firm B could apply to the court to exercise its inherent jurisdiction to 

supervise solicitors by enforcing the undertaking against Firm A; make a 

complaint to the Law Society; or bring a claim for breach of contract 

against Firm A. Many mentioned only one or the other of the first two of 

these three options. Very few discussed the possibility of a contractual 

claim. Some, erroneously, discussed the inability of barristers to sue for 

their fees. Some, again, referred to the need for solicitors to act in ‘good 

faith’. 

 

In summary, the answers given for this question demonstrated that the 

majority of the candidates were unfamiliar with the professional conduct 

obligations relating to solicitors’ undertakings, either in their entirety or in 

any satisfactory detail. Whilst this alone is worrying, there is also the fact 

that many candidates seemed to be incapable of comprehending the 

question set before them. The reference to numerous irrelevant matters in 

their answers revealed that they had not read the exam paper or did not 

understand what they had read.  

 

 

Question 3 

 

This was a straightforward question on competence divided into three parts. 

The first part concerned the issues of professional misconduct arising from 

a solicitor’s action – and lack of action - in respect of a Warning Notice 

and an Order from the Buildings Department requiring the demolition of a 

client’s property. The second part concerned the firm’s decision to bill the 

client. The third part concerned the firm’s senior partner’s interpretation of 

its retainer letter and his proposed response to the discovery that the 

solicitor had been negligent. Despite being a straightforward question, only 

16% of the candidates achieved a ‘pass’ mark of 12.5 or more. 

 

With respect to the first part of the question, whilst most (but not all) 

candidates recognised that the solicitor had not been competent to deal with 

the client’s dispute with the Buildings Department, very few considered 

and analysed the relevant facts, regulatory provisions and case law. Many 



6 

 

candidates did not even refer to any or all of SG Principles 5.03, 5.12 or 

6.01. Further, few discussed the fact that the solicitor had not instructed 

suitable counsel and was also in breach of his duties pursuant to SG 

Principles 5.03 and 12.03 in respect of the fact that counsel’s advice had 

been incorrect. Some candidates referred to Davy-Chiesman v Davy-

Chiesman [1984] 1 All ER 321 but not to any other relevant authorities. 

There was also very little discussion of the fact the solicitor’s ‘loss’ of an 

important letter from the Buildings Department was a clear breach of SG 

Principles 5.03, 5.12 and 6.01. 

 

In terms of the solicitor’s and the firm’s legal liability for the former’s 

negligence, very few candidates mentioned any cases other than Midland 

Bank Trust Co Ltd v. Hett, Stubbs and Kemp [1979] Ch 384. Most 

candidates failed to discuss legal liability at all. 

 

In respect of the second part of the question, most candidates recognised 

that any interim bill from the firm should have been agreed in advance with 

the client as per SG Principle 4.08. It had not and, therefore, the firm could 

not render a bill until the conclusion of the matter. Many candidates also 

recognised that the firm had not obtained the client’s authority to instruct 

counsel as per SG Principle 5.17, Commentary 3 and SG Principle 4.03. 

Some also correctly noted that the retainer letter had set out an agreed or 

capped fee as per SG Principle 4.02 or 4.05. Many ‘correct’ answers were, 

however, lacking in sufficient detail. 

 

As to the third part of the question, many candidates stated that a limitation 

clause in the firm’s retainer was ineffective, but fewer explained why by 

reference to section 59(2) of the Legal Practitioners Ordinance and SG 

Principle 6.01, Commentary 7. Only a couple of candidates mentioned 

section 3 of the Control of Exemption Clauses Ordinance. Finally, whilst 

many candidates also recognised that the senior partner was incorrect in 

his belief that the solicitor’s negligence could be ignored and that the firm, 

instead, was obliged to notify both its client and the SIF of this negligent 

conduct, very few referred to the relevant SG Principles. 

 

As with Question 2, most candidates displayed an ignorance of the detailed 

relevant regulatory provisions, legislation and case law in relation to the 

issues addressed by this question. Again, the inability of some candidates 

to read the question was evident. 
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Overall Comments to Part B on Professional Conduct 

 

1. The followings were observed:- 

 

(a) The various answers show a lack of understanding and 

knowledge in respect of Professional Conduct.  There were 

numerous errors.   

 

(b) The main issue was that the answers were not applicable at all 

to the actual questions that were posed.  The questions were 

straightforward and could easily have been answered.  Many 

of the answers put forward irrelevant points.   

 

2. Overall, it is noted that the candidates lacked relevant application 

and knowledge.   

 

 

January 2022 

 
 

 

 

.6399993 
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Examiners' Comments on the 2022 Examination 

 

HEAD IV: Accounts and Professional Conduct 
 

 

Part A - ACCOUNTS  

 

Question 1 

 

This year’s question was straightforward. It required the candidates to read the question 

carefully and apply their knowledge to the specific issues that were being raised.  

 

(A) (i) This question was split in 3 components and dealt with the issues as to 

monies being received on account of the Firm’s costs as well as an 

agreed fee in respect of counsel. It is beyond any doubt that the money 

received has to go into client account and in turn, the real issue here was 

to consider whether or not there has been sufficient clearance before 

counsel can be paid. The other issues were dealing with the book entries 

and providing a receipt. However, many of the candidates raised 

irrelevant points and assumptions that there may have been a written 

agreement or a bill delivered and as such, it was possible to make 

payment into office account or at the same time split the cheque.  

 

(ii) This should have caused no difficulties. However, many of the 

candidates just copied out the relevant sections in the manual without 

applying them to the issues that were before them. 

 

(iii) Dealing with the cashier’s order should not have caused any problems. 

The issue here is that cashier’s orders per se still need to go through the 

clearing system! 

 

(B) Many of the candidates did not set out the actual steps the Firm should take to 

try to find out who paid the money into the client account! They dealt with the 

steps and the suspense account. 

 

(C) This again was a straightforward matter as to how to deal with monies that are 

in client account where one cannot locate the client. Although this was 

reasonably well-answered, many of the candidates failed to actually list the 

steps that should be taken to persuade the Law Society that they have made the 

sufficient enquiries.  

 

(D) This question should not have covered any difficulties. They had to list and set 

out the management accounts and how these may assist the Firm’s profitability 

and supervising and running the Firm’s accounting system. Again, many of the 

candidates failed to list the actual management accounts but just gave very 

general answer without examples.  

 

Those who failed deserved to and again, the failures were all had the same 

characteristics, lack of application, lack of understanding of the Accounts Rules, 

fundamental issues with the accounting treatment as well as the inability to offer any 
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discussion or answer the issues that were put before them. The candidates’ pass rate for 

this question was 70%. 

 

 

PART B - PROFESSIONAL CONDUCT 

 

Question 1 

 

The question tests the candidates’ understanding of some basic principles in 

professional conduct, particularly those that have been discussed in reported cases. 

 

If candidates have knowledge of the following reported cases they should be able to 

answer the question quite well: 

 

• Winnie Lo v. HKSAR (2012) 15 HKCFAR 16 - On what constitutes and does 

not constitute champerty and maintenance. 

 

• HKSAR v. Wong Chi Wai (2013) 16 HKCFAR 539 - On what is privileged 

information and perverting the course of justice. 

 

• Siu Yat Fung Anthony T/A Anthony Siu & Co v. The Joint Tribunal of the Bar 

Council and The Law Society [2022] 4 HKLRD 276 - On how to deal with 

disputes over barrister’s fees. 

 

Unfortunately, even though two of the cases are Court of Final Appeal decisions having 

significant impact on solicitors’ practice, the great majority of candidates seem to be 

not aware of them. 

 

The Winnie Lo case confirms that solicitors acting in good faith and took up a case with 

reasonable merits hoping to recoup costs from the other side at the end of the case is 

NOT guilty of maintenance. No candidate knows about this.  

 

In the case Wong Chi Wai, the barrister trying to stop a solicitor from giving evidence 

was almost convicted of attempting to pervert the course of justice. Again, no candidate 

knows about this. 

 

Another point that almost all candidates miss is about the scope of legal aid. Whilst 

many candidates know that it is a solicitor’s duty to advise client of the availability of 

legal aid, no candidate was able to point out that legal aid does not cover shareholder 

disputes.  

 

The Siu Yat Fung Anthony case is relatively recent and it is not too surprising that many 

candidates were not aware of it (though quite a number were). Yet even without reading 

this case, candidates are expected to know how to properly deal with disputes over 

barrister’s fees. Many do not. 

 

Not surprisingly therefore the passing rate is only 35% for this question.  

 

The recommendation is that candidates should read reported cases concerning 

professional conduct, not just the rules in the Solicitor’ Guide to Professional Conduct.  
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Question 2 

 

This question concerned a criminal matter and the scenario was based loosely on the 

facts of HKSAR v Ma Ka Kin [2021] 4 HKLRD 83.  

 

The question contained two parts. The first part required the candidates to discuss the 

taking of initial instructions from a client facing serious criminal charges. The second 

part concerned instructing counsel in the same matter and attending a conference with 

counsel and the client. Issues relating to competence, confidentiality and loyalty to the 

client were also raised. Despite the fact that this question concerned relatively basic 

aspects of a solicitor’s practice, under 20% of the candidates achieved a pass mark of 

12.5 or more. 

 

With respect to the first part of the question, many candidates appeared to lack any 

substantive knowledge on taking instructions in a criminal matter. For example, many 

candidates failed to mention the need for a written retainer in criminal matters as per 

rule 5D, Solicitors Practice Rules, Cap 195H (‘SPR’). Many candidates were also 

surprisingly ignorant of the need to advise the client on fees generally and the 

availability of Legal Aid in particular. Most candidates noted that the solicitor in the 

scenario was insufficiently competent, but they did not discuss this in any great detail 

(i.e. by reference to the relevant provisions in the The Hong Kong Solicitors’ Guide to 

Professional Conduct) (“SG”). Many candidates also recognised that the solicitor acted 

in breach of SG Principle 10.16 but often discussed this at far too great a length and at 

the expense of addressing other relevant points. 

 

With respect to the second part of the question, a large number of candidates gave only 

fleeting attention to the need to instruct counsel in accordance with the SG (in particular, 

SG Principle 5.17(3)). Many candidates also failed to discuss the fact that the solicitor 

was in breach of his duty of confidentiality. Most candidates recognised that the 

solicitor was in breach of his obligations under SG Principle 3.01 and also noted the 

apparent conflict of interest on his and his firm’s part but, again, discussed these points 

only in a superficial manner.  

 

In summary, the answers given for this question by many candidates demonstrated that 

they had failed to familiarise themselves sufficiently with the relevant provisions of the 

SG. Indeed, many candidates did not even identify its relevant provisions on numerous 

occasions. 

 

 

Question 3 

 

This question, which was divided into three parts, largely concerned the need to comply 

with Practice Direction P (and its associated legislation) upon the receipt of new 

instructions. Despite being concerned with important subject matter which should be 

within the knowledge of most, if not all, solicitors in Hong Kong, the candidates’ pass 

rate for this question was – as with Question 2 – under 20%. 

 

The first part of the question required the candidates to explain what the solicitor in the 

scenario should do upon being contacted by a prospective new client who had referred 

to his company’s ‘current local legal advisors’. Many candidates appeared to be 
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ignorant of the existence of SG Principle 5.11 and also of the need to carry out 

appropriate conflict searches. 

 

The next part of the question addressed the specific steps to be taken pursuant to 

Practice Direction P upon the receipt of new instructions. Although most candidates 

identified the relevance of Practice Direction P, the level of detail demonstrated by 

many of them on, for example, client identification and verification, was surprisingly 

poor. Very few candidates set out the relevant steps to be taken with any degree of 

precision. 

 

The final part of the question dealt, firstly, with a dispute between the client and the 

solicitor about her fees and a possible complaint against her firm. Very few candidates 

addressed the provisions in the SG relating to these points. The second aspect of the 

final part of the question concerned the solicitor’s discovery, after the event, that the 

client had been accused in the media of money laundering for drug dealers and others. 

Many candidates provided only a sketchy discussion of this point and some neglected 

to do so at all. 

 

As with Questions 1 and 2, many candidates demonstrated very little knowledge of the 

professional conduct requirements placed upon Hong Kong solicitors.  
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Examiners' Comments on the 2023 Examination 

 

HEAD IV: Accounts and Professional Conduct 
 

 

Part A - ACCOUNTS  

 

Question 1 

 

The question this year was split into 4 separate parts. The question was very straightforward 

and should not have caused any difficulties to any of the candidates.   

 

(A) The fundamental issue in respect of Part A was to ensure that the candidates were 

fully aware as to how to treat the cashier’s order and the payment in. The main 

thrust of the question was directed as to interest due to the large sum of money. 

However, most candidates did not even touch or address the interest issue. Instead, 

many of them embarked upon irrelevant and uncalled for commentary as to the way 

to deal with payment to Counsel and investigators. Since the question did not 

particularise any information as to when or if payment was to be made, all those 

comments irrelevant and showed a lack of understanding, especially having regard 

to (D).   

 

(B) Again, this should have been very straightforward and very obvious to all 

candidates and in particular, many of them tried to come up with justification as to 

why Fifi, the girlfriend, who has no accounting experience could be employed!  

However, most candidates did set out the relevant rules and addressed the issues.   

 

(C) This question was in respect of client account reconciliation. Most candidates just 

copied the relevant extracts from manual and did not really go into any detail nor 

apply these. Many candidates did not discuss the rationale or reasons for the 

reconciliation.  

 

(D) This question asked for an analysis of the concept of disbursements and the various 

types and how the relevant book entries should be dealt with in respect of addressing 

these. Some of the candidates tried to go into question (A) and utilise the facts there 

to answer this part. However, they did not identify nor analyse the actual 

classification.   

 

Overall, the pass rate was acceptable. Most candidates were able to answer and deal with 

the relevant points. However, those that failed did so due to lack of application, knowledge 

and relevance. 
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PART B - PROFESSIONAL CONDUCT 

 

Question 1 

 

The question this year was split into 2 separate parts. The question was very straightforward 

and should not have caused any difficulties to any of the candidates. 

 

(a) The fundamental issue in respect of Part (a) was to ensure that the candidates were 

fully aware of the Mandatory Requirements under Practice Direction P (PDP), 

particularly in relation to client identification and client verification. The candidate 

should have been able to assess whether client verification was required and list out 

the actions to take to conduct client identification and client verification and 

understand that law firms should adopt a risk-based approach in determining the 

level of information to be obtained. Many candidates did not set out the actions and 

approach that should be taken. 

 

Candidates should also be able to recognise that ABC is asked to act for the 

company instead of Jane and to take the necessary actions to identify the beneficial 

owners. As a matter of practicality, candidates should have outlined what would be 

considered a beneficial owner, but not many specified the definition that persons 

holding over 25% of the shares should have been subject to client due diligence. 

 

Candidates should also be aware of the situations which require enhanced Client 

Due Diligence to be conducted. Discussion of whether Jane is a “high risk” persons 

by reference being a politically exposed person (PEP) should have been made, 

particularly in respect of whether her husband calls into the definition of non-Hong 

Kong PEP. Many candidates were able to identify that Jane was a PEP. 

 

(b) Again, this should have been very straightforward and very obvious to all candidates. 

The question relates to a u-turn transaction with many indicators of a suspicious 

transaction. Candidate should have identified paragraph 126 of the PDP. Not all 

candidates were able to identify this. Candidates should then conclude that a 

Suspicious Transaction Report should be made. Many candidates were able to 

identify this need. Reference should have been made to the relevant Ordinances, the 

duty of Confidentiality under 8.01 and the exceptions to this duty. Not all candidates 

could identify the duty of confidentiality and the exemptions. Candidates should 

also be mindful of the obligations to pass on to his client and use all information 

which is material to the subject matter of the retainer, but also consider whether 

there is such a need under the ordinances, and the offence of tipping off. A good 

number of candidates noted that they had to avoid tipping off but not many 

identified the basis for this. 

 

Some candidates were able to answer and deal with the relevant points. However, 

those that failed did so due to lack of application, knowledge, and relevance. 
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Question 2 

 

This question was concerned with solicitors’ professional undertakings. It was based 

loosely on the facts of Global Marine Drillships Ltd v William La Bella & Others [2014] 

EWHC 2242 (Ch).  

 

The question comprised two parts, the first part required the candidates to identify and 

discuss the relevant provisions of The Hong Kong Solicitors’ Guide to Professional 

Conduct (‘SG’) as they pertained to the solicitors in the question scenario who had failed 

to abide by a professional undertaking. The second part required them to discuss the 

possible courses of action available to the recipients of the undertaking. It therefore 

resembled the typical circumstances of a broken professional undertaking which may be 

encountered in practice.  

 

Unfortunately, only 40% of the candidates achieved a ‘pass’ mark of 12.5 or more. This is 

a better result than for Head IV examination questions relating to professional undertakings 

in recent years but is still lower than one would expect of experienced practitioners.  

 

With respect to the first part of the question, many candidates failed to identify the crux of 

the question and, instead, discussed entirely irrelevant issues such as Practice Direction P 

or the need for solicitors to behave with ‘good faith’ towards their peers. Many of those 

candidates who recognised that the question concerned professional undertakings only 

discussed the provisions of SG Chapter 14 in a superficial manner, albeit others did so with 

enough detail to achieve a pass mark. Some candidates gave the question more attention 

and achieved much better marks as a result.  

 

With respect to the second part of the question, some candidates explained all the 

alternative courses of action available to the recipients of the undertaking but most 

mentioned just one or two e.g. making a complaint to the Law Society. Others failed to 

address the question at all. 

 

In conclusion, most of the candidates failed to demonstrate an adequate familiarity with the 

professional conduct obligations relating to Hong Kong solicitors’ undertakings. 

 

 

Question 3 

 

The question is split into 3 parts covering various principles set out in The Hong Kong 

Solicitors’ Guide to Professional Conduct. Overall, most of the candidates are able to 

identify the relevant principles. The difference between good and bad answers generally 

lies in the quality of the analysis and application. 

 

3(a)(i) 

 

This is a straight-forward question on the issue of competence. Most candidates are able to 

identify the relevant principles. However, quite a number of them have failed to discuss 

them by reference to the facts given adequately but instead wasted time on referring to 

irrelevant rules (e.g. the rules on fees).   
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3(a)(ii) 

 

This is the part of Question 3 that is performed most poorly. Many candidates argued that 

Jason (i.e. the solicitor in question) should not take up the case. In reaching such conclusion, 

many of them only focused on the facts which are not favourable to Jason and failed to take 

into account the favourable facts. Marking was done strictly according to the Marking 

Scheme. One or two candidate (s) was / were able to point out that since Jason has only 

qualified for 5 years, there is scope for him to expand his practice area into litigation and 

he should be encouraged to do so because if he did not make a start, he would never have 

the experience. This point is not covered in the Marking Scheme but it demonstrates the 

talent of the candidate(s) who argued that Jason should take up the case.   

 

If sufficient regard was paid to all relevant facts, it should not be difficult to reach the 

preferred conclusion that Jason could take up the case despite the initial shortcomings 

which he (i) openly and voluntarily discussed with the client and (ii) suggested good ways 

to overcome. 

 

3(b) 

 

This is a straight-forward question on gift and most candidates are able to identify the 

relevant principles. Many candidates simply identified and copied the relevant rules 

without any elaboration or discussion of the relevant facts. Better answers would (i) identify 

how the relevant rule extends to a solicitor’s employees and/or (ii) discuss whether Jason 

was in fact “inviting a gift” from client with reference to the number of boxes of moon 

cakes and the manner in which Jason requested for them. 

 

3(c) 

 

This question canvasses various issues including confidentiality, exclusion of liability for 

professional misconduct and the duty to report misconduct. 

 

Most candidates have no problem with identifying the breach of confidentiality. However, 

most of them have not discussed the relevant facts adequately. It is not difficult to pick up 

that Amy was a journalist and hence disclosure of confidential information to her would be 

particularly risky, but some candidates failed to highlight this and only a handful of 

candidates managed to go further and discuss whether the case information was / could 

have been in the public domain yet (The Facts suggested that no demand letter was issued). 

 

As to the other issues namely the exclusion of liability for professional misconduct and the 

duty to report other solicitors’ misconduct to The Law Society of Hong Kong, these should 

be very obvious and straight-forward to the candidates. Most candidates are able to identify 

them. 
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